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A Bill of Rights - The Impact on Policing a Diverse Society

Ladies and gentlemen,

I am very grateful for the invitation to speak at this conference and I applaud the RUC for organising it.  I was perhaps a bit uncharitable when, at a similar event in Dublin last year, I ventured to suggest that the police in Northern Ireland had missed an opportunity to mark the coming into force of the Human Rights Act by not holding a conference or seminar on the subject in the North.  The event of the last two days, I am delighted to say, has more than made up for that neglect and I hope it will be one of a number of events on human rights which the Police Service of Northern Ireland organises in the future.

I have been asked to talk about the impact a Bill of Rights can have on policing a diverse society.  That is because, as nearly all of you will know, the Human Rights Commission, of which I am the Chief Commissioner, has recently issued preliminary advice to the British Secretary of State as to what rights, additional to those already guaranteed by the European Convention on Human Rights, should be protected here, given the particular circumstances of Northern Ireland and the need to respect the identity and ethos of the two main communities and parity of esteem between them.  Just four weeks ago the Commission’s consultation document, Making a Bill of Rights for Northern Ireland was launched.  

It is, I have to admit, a formidable document.  Even though the Commission tried to write it in accessible language, there is no doubting that both the structure and the content of the proposals are hard to grasp without considerable concentration.  The proposals are wide-ranging because the Commission wants to create a Bill of Rights which will be the envy of the world.  Last year Peter Mandelson said that Northern Ireland was becoming a world leader in the protection of human rights and the Commission wants to reenforce that perception by recommending a Bill which could make a real and lasting contribution to peace and stability in Northern Ireland.

The document is currently with the general public for consultation and we would welcome as many comments as possible by December.  Events like the one we are attending today provide the Commission with an excellent opportunity to market the proposals contained in the document and to listen to what others might have to say about them.  From December of this year until February of next year the Commission will carefully consider the submissions made to it on the preliminary advice and in March or April will publish its final advice to the UK Government.  Thereafter we will be pressing the Government to translate our recommendations into new Westminster legislation, something the Belfast (Good Friday) Agreement appears to presage.

So what is in the Bill as far as policing is concerned?  At first glance it might seem that only Chapter 7, on criminal justice, is relevant.  In fact, on closer scrutiny, there are many other Chapters in the consultation document which could impact on policing.  Chapter 4, on equality and non-discrimination; Chapter 5, on women’s rights; Chapter 6, on the right to life and the right not to be inhumanly or degradingly treated; Chapter 8, on victims’ rights; Chapter 9, on family and private life and Chapter 10, on children’s rights; all of these contain proposals which, if accepted, could have significant ramifications for the new Police Service of Northern Ireland.  In the time available I cannot cover all of this ground, but I will say a few words about a selection of the areas.

As regards the right to life, the Commission notes that in the eyes of the European Court of Human Rights - quite understandably - this is the most fundamental human right of all.  Not only must states not act to deprive people of their lives unless there are exceptional circumstances to justify doing so (e.g. self-defence), they must also take positive steps to protect people in certain situations.  Judgment after judgment of the European Court has emphasised this, most notably in the case of Osman v UK  in 1998, where the European judges held that British law was defective because at that time it did not allow the police to be sued for breaking a duty of care if they negligently failed to protect someone from a known threat.  The Human Rights Commission has recently employed this and other European cases to query the details of the  Northern Ireland Office’s Key Persons Protection Scheme and the RUC’s policies on threats to life.  We feel that the KPPS and the police policies are discriminatory in their impact and that they do not provide enough protection for many people who have been specifically targeted by known killers.  Of course the Commission has had to bear in mind something which the European Court itself has rightly emphasised, namely that the resources of the police are not infinite; officers cannot be in all places at all times.  But we believe that the principles they work to must be strictly in accordance with those laid down by the Court in Strasbourg, otherwise a challenge to police practice may succeed in Strasbourg.  Worse still, someone may be killed whenever he or she could have been protected. 

In a similar vein, the European Court has stressed that, after a death has occurred in suspicious circumstances, there is an onus on the state to ensure that the death is fully and speedily investigated.  In a set of four cases decided by the Court last May - decisions which were much misunderstood by the media and the public at large at the time - the European Court held that the investigative practices in Northern Ireland are insufficient to satisfy the requirements of Article 2 of the Convention (the right to life provision).  If the police themselves are suspected of involvement in the death, it is wrong that other police officers, even those from other forces, should investigate that death.  With the establishment here of the Police Ombudsman’s office in November of last year this particular problem has now largely been overcome: the fact that Nuala O’Loan operates with entirely independent investigators is something which our entire legal system should be proud of, for it means that the police complaints system in Northern Ireland is now amongst the best in the world.  In the cases last May the European Court also criticised the lack of transparency in the DPP’s office and the flaws in our inquest system.  We are still waiting to hear what changes to law and practice the Government will introduce in order to comply with the Court’s pronouncements in these respects.

The cases decided last May had nothing whatsoever to say about the lawfulness of the force used in the cases in question - they were all about the system for investigating the deaths once they had occurred.  The Court did not look at the lawfulness of the use of force because civil proceedings were still pending in the cases.  But in its Bill of Rights proposals the Human Rights Commission has suggested that the standard laid down in the European Convention for protecting the right to life in the context of law enforcement activities should be tightened.  We have recommended that the wording of Article 2 of the Convention, which permits the deprivation of life if no more force than is absolutely necessary is used, amongst other things, to effect a lawful arrest or to prevent the escape of a person lawfully detained, should be supplemented by a provision which reads as follows:

No one shall be deprived of life by a law enforcement official except:

(a) when the official is acting in self-defence or defence of others or when there is an imminent threat of death or serious injury;

(b) to prevent the perpetration of a particularly serious crime involving grave threat to life; or

(c) to arrest a person who is presenting such a danger as in (b) and who is resisting the arrest;

but only when less extreme means are insufficient to achieve these objectives.
To date the Commission has not added, as do the UN’s Basic Principles on the Use of Force and Firearms by Law Enforcement Officials (1990), that “In any event, intentional lethal force may only be used when strictly unavoidable to protect life.”  In our consultation document we ask whether members of the public think that such additional protection should be included (Question 15).

The Commission believes that its additional protection of the right to life is called for principally because the European Convention standard is not precise enough to regulate such a vital matter.  We feel the UN standards are more in line with modern thinking and more workable even from a police perspective.

The Human Rights Commission’s proposed Bill does not currently include a right to personal or physical integrity, although again we specifically ask a question about this in the document (Question 16).  For the moment the Commission is satisfied that Articles 5 and 8 of the European Convention (dealing with the rights to security of person and to family and private life) sufficiently protect people against violent actions by others.  The European Court has held on more than one occasion that these Articles require the state to have in place criminal laws to deal with such attacks on personal security.  In the wake of growing criminality throughout Europe, including Northern Ireland, it is perhaps time to think whether enough weight is being given to the right to personal security and integrity.  During the years of conflict in Northern Ireland the so-called emergency laws did of course seek to protect these rights by empowering the security forces to question, arrest, search and detain suspected terrorists in situations where the ordinary laws could not have been used.  The terrible events last month in New York and Washington have served to concentrate minds still further on where to strike the right balance between protecting the general public from crime and terrorism and preserving the right of individual citizens to go about their daily business unhampered.

I think myself that many of the emergency laws introduced for Northern Ireland outlived very rapidly whatever initial usefulness they may have had and that several of the additional powers which were conferred after particular atrocities, such as the bombs at Ballygawley and Lisburn in 1988 and the bomb in Omagh in 1998, were actually enacted as much for governmental PR purposes as for security reasons.  But the Human Rights Commission would be wrong and plain naive not to acknowledge that there are evil people in our society and that on occasions special measures need to be taken to deal with them.  That is why our consultation document proposes that if emergency laws are required in future they should be preceded by a declaration of emergency within the legislature, a declaration that can be valid only if certain pre-conditions are satisfied and one which must be strictly time-limited and subject to judicial scrutiny.  In this context, as in many others, we have followed the lead of the South African Bill of Rights of 1996.  

In its Chapter on women’s rights the Commission has made a specific proposal concerning gender-based violence.  It is that “The State shall take all appropriate measures to prevent and eliminate all forms of violence against women and girls, whether physical, mental or emotional.”  We inserted this provision because we wanted to send a signal that violence against women is a scourge of our society and is likely to be taken really seriously by the powers that be (not just the police of course) only if a duty is imposed on the state to do something about it.  Of course what measures are “appropriate” is something we could all argue about.  The Commission would hope, however, that, if the phrase is interpreted in accordance with the spirit of the Bill of Rights (and its Preamble), the police will investigate incidents and press charges more frequently than they do at present and the courts will deal with convicted offenders resolutely.  The Commission does intend such provisions to be justiciable, that is, to be ones which are enforceable through the courts.  We make comparable proposals in relation to equality in general, where we like to see rights to equal protection and equal benefit of the law, to better protection against discrimination (we have added a number of grounds to those already outlawed, including age and sexual orientation) and to positive action measures aimed at reducing inequalities affecting disadvantaged groups.  The police, like all public authorities, would be obliged to give reality to these provisions.  

Turning now to the nub of our recommendations as they affect policing, namely those in Chapter 7 on criminal and administrative justice, perhaps the most noticeable fact is that we make no proposal for specific clauses dealing with policing.  We do not know of any Bill of Rights where such clauses exist.  Instead we have sought to ensure human rights-compliant policing by recasting the rights of suspects and defendants so as to give them greater protection against abuse of state powers.  Earlier in the document we raise the possibility that the Bill of Rights should contain a clause conferring on everyone the right to accountable and transparent government (which would probably include policing) (Question 8).  Amongst the additional rights we are proposing in the criminal justice field are the following.  The Commission would acknowledge that many of these rights are already, to a greater or lesser extent, protected by our law, but we would like to see them given an elevated, non-challengeable status in a Bill of Rights.

1.  The right not to be subjected to search or seizure, whether of the person, property, correspondence or otherwise, unless it is in accordance with a reasonable and proportionate procedure prescribed by law.

2.  The right of everyone who has been detained to be visited without unreasonable delay by, and to correspond with, in particular, members of his or her family and the right to adequate opportunity to communicate with the outside world, subject to reasonable conditions and restrictions.

3.  The right of everyone who has been detained to conditions of detention which are consistent with human dignity and in particular the right to adequate accommodation, association and protection, as well as regular exercise, nutritious food, reading material, medical treatment and spiritual counselling.

4.  The right of everyone who is in custody pending trial to spend no more than 40 days in custody if the trial is for a summary offence and no more than 110 days if the trial is for an indictable offence.

5.  The right of everyone charged with a criminal offence to have excluded from consideration by the trial court any evidence obtained as a result of the violation of a right protected by the Bill of Rights.  Thus, for example, evidence obtained through an unreasonable search, or as a result of some other breach of the right to a private life, would not be admissible.

The Bill of Rights document says a lot more about fair trial rights, but these other provisions have more to do with trial procedures than with policing practices.  It should perhaps be noted, however, that as regards the so-called principle of double jeopardy - according to which a person should not be tried twice for the same offence - the Commission suggests it could be persuaded that exceptions should be made to it, to cover the situation, for example, where new damaging evidence which can be substantiated and which was not available at the time of the first trial later comes to light.  Another instance might be where someone is acquitted of a serious crime but then publishes a book and admits in it that he or she did in fact commit the crime.  Such exceptions are allowed for by Article 4(2) of Protocol 7 to the European Convention, a Protocol not yet ratified by the UK Government and one the inclusion of which in the Bill of Rights the Commission is still considering.    

As well as enhancing the position of persons suspected of having committed crimes we want to see the rights of victims of crimes better protected.  Taking as our starting-point a set of UN Principles in this field, we have proposed that legislation should be introduced to give every victim the right obtain redress by way of restitution or compensation through formal or informal procedures, the right to have the crime they have suffered investigated thoroughly, promptly and impartially and the right to be kept informed of the progress of any such investigation and to have his or her concerns taken into account in the conduct of relevant legal proceedings.  We do not go so far as to say that every judge should call for a victim-impact statement before sentencing a convicted person, but that would be one way of recognising this last right.  

The Commission has made a number of proposals concerning the rights of children and several of these would have implications for policing.  Perhaps the most significant is the idea that no child should be subject to the criminal law until he or she reaches the age of 12, rather than 10 as at present.  It may seem strange that the Commission is proposing that the age of criminal responsibility should be raised at the very time when children are becoming ever more precocious and street-wise (and elsewhere we suggest that 17-year-olds should be allowed to vote in local and Assembly elections).  But the truth is that Northern Ireland, along with the rest of the UK, has one of the lowest ages of criminal responsibility anywhere in the world.  Moreover very few children under the age of 14 are actually dealt with by the criminal justice system anyway and it is certainly arguable that the system as it exists is ill-suited to their needs.  The European Court of Human Rights found that this was so when it considered the fairness of the trial of the lads Thompson and Venables for the murder of Jamie Bulger.  Anyone who is under any doubts about such a view should read the excellent book on the Bulger trial by Blake Morrison, entitled As If. 

For those children who are still to be processed through the criminal justice system the Commission is recommending that they should have the right to have an appropriate adult present to represent their interests, even if a solicitor is present also.  Detention of children, we suggest, should occur only in exceptional circumstances.  It should be a last resort mechanism and should endure for the shortest appropriate period of time.

Ladies and gentlemen, I have detailed the proposals in the Commission’s Bill of Rights document with a view to focusing your minds on what the real implications might be for policing in Northern Ireland.  I should add that, even though there is no specific provision dealing with police accountability, with complaints against the police or with police operations, the hope of the Commission is that the spirit of the Bill of Rights, with its emphasis on dignity, equality, proportionality and reasonableness will infect virtually everything that the police do, in much the same way as the Human Rights Act has had to be taken seriously by all police forces throughout the UK since its coming into force a year ago today.  

Just as the new Police Service of Northern Ireland will have to issue and adhere to an Equality Scheme, so it will have to abide by human rights laws, not only those applying throughout the UK but also those drawn up just for Northern Ireland.  The rationale for such additional provisions is not that Northern Ireland is necessarily a more lawless place than elsewhere in the UK - in fact, once terrorist violence is taken out of the picture this is one of the safest places in the world to live as far as criminality is concerned.  The rationale is that Northern Ireland is a divided as well as a diverse society and, as such, it needs a sturdier legal framework to preserve stability than other less conflicted societies.  There is the potential for the Bill of Rights to have a profound effect on the way we live our lives in this part of the world.  I think we should grasp that opportunity with both hands, gratefully and enthusiastically.

Thank you.   
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