Bill of Rights

Implementation Working Group Report
1 Mandate and role of group.

1.1
The Implementation Working Group (IWG) was asked by the Commission ‘to submit a final report to the NIHRC’s Bill of Rights Committee . . . on what should be contained in the NIHRC’s advice to the Secretary of State concerning the issues in question.’  The Working Group has refrained from producing specific recommendations in the absence of knowing what rights were to be included.  Rather, this report generates options which do not presume what will be in the Bill of Rights, but which focus on ways to implement a range of rights, so as to leave this question open to the Commission.   

1.2
The IWG strongly endorse the need for a Bill of Rights in Northern Ireland, and were very aware during their work that the impact of any new rights on the ordinary lives of individuals is dependent on having effective mechanisms for enforcing rights.  

1.3
However, the issue of how a bill of rights is to be implemented is impossible to abstract from consideration of how actual rights can best be enforced.  The issue of scope was beyond the IWG remit.  Towards the end of its working life it also became clear that the HRC did not intend IWG to respond to the definite proposals produced by other working groups.  As a result, the consensus of the IWG was that specific recommendations were not possible, and instead all the options discussed should be set out.  These options may or may not address the issues subsequently raised by other working groups.  The IWG wishes to make clear that it does not wish these options to be put forward as recommendations as this would misrepresent its position.  The IWG also wishes to make clear to the Commission that its offer to continue to work on implementation issues, so as to respond to suggestions which emerge from the other working groups, and indeed the consultation process more generally, stands open (unless incompatible with intervening commitments).  In this context a more specific set of recommendations could be made.  

1.4
This paper seeks to:

(a) Inform the Commission of the background issues and trends, which it undertook some study of, and which impact on the Bill of Rights project generally.

(b) Identify the implementation issues that the Commission will need to address in its draft advice.

(c) Document different options discussed by the IWG with an evaluation of some of their strengths and weaknesses.  

1.5 
Governing assumptions.  The following assumptions and principles informed the IWG’s work:

(a) That the advice of the HRC should reflect an attempt to promote and protect rights in the best possible fashion within the mandate of the Belfast Agreement.

(b) That there is no divide between socio-economic and civil and political rights, but rather they form an indivisible spectrum.

(c) That all rights require a battery of enforcement mechanisms, including legal mechanisms for enforcement.  Some rights, however, are not wholly suitable for judicial enforcement (and are often referred to as ‘non-justiciable rights’).

1.6  
It is important to clarify the group's consensus as to what this paper is not dealing with. 

1.6.1 The paper does not deal with issues of substance.  While we had some discussion around the possible scope of the Bill of Rights and the relevant wording of the Belfast Agreement, the task of the group was clearly not to second-guess the Commission’s decisions in this area. Nor, it subsequently emerged, was it the IWG’s role to respond to specific proposals made by other working groups.

1.6.2 The paper does not deal with issues of political feasibility.  While the IWG had some discussion of questions of political feasibility, again whether and how to factor these into its decision-making process is a matter for the HRC.  Members of the group often disagreed on the question of what was and was not politically feasible.  However, the group felt that it was inappropriate for the group to approach its task by focusing not just on the mandate in the Belfast Agreement, but also on speculative arguments as to what might or might not be ‘politically feasible’.  The paper does aim to provide legally workable options.

2
Background Trends 

2.1
The IWG sought to inform itself of relevant related developments which might impact on its work and the work of the HRC in the bill of rights implementation area, and more generally.  In this the group had the benefit of expertise relating to Scotland, England, the Republic of Ireland, and European institutions. Papers dealing with aspects of these were provided by members of the group and are submitted along with this report as useful to the Commission.  The following trends were identified:

(a) A trend towards new overarching rights frameworks (such as Bills and Charters of Rights) including judicial enforcement, at international, regional and domestic levels.

(b) A trend towards increased justiciability (judicial enforcement) of socio-economic rights at international, regional and domestic levels.  

These trends are witnessed by the following developments: 

2.2
Domestic level

· The parallel process of incorporation of the ECHR in Britain and South of Ireland.  These are two of the last countries within the Council of Europe to take this step.

· An impetus towards enforceable socio-economic rights in the South of Ireland.  Ireland has recently ratified the Revised Social Charter and Additional Protocol allowing for collective complains on the basis of economic, social and cultural rights.  Political parties (in particular the Labour Party) have made proposals for greater consideration of socio-economic rights.  

· Creative approaches to enforcement of rights in Northern Ireland.  The equality duty in Northern Ireland forms an innovative and creative template of  a non-traditional enforcement mechanism of a right.

· The Belfast Agreement contemplates a joint working of the Human Rights Commissions North and South and consideration of a joint Charter of Rights 'open to signature by all democratic political parties, reflecting and endorsing agreed measures for the protection of the fundamental rights of everyone living in the island of Ireland.'  

· The IWG was also informed on how Scottish devolution issues were panning out with reference to the current Bill of Rights debate in Northern Ireland.  In particular it was noted that a future Bill of Rights in Scotland, going further than the mostly civil and political rights of the ECHR, was a live possibility.

2.3
Regional Level

· The European Parliament are currently drafting a European Charter of Rights which aims to cover both ECHR rights and socio-economic rights.  

· The new Race and Employment Directives of the Europe Community and new Protocol 12 (dealing with discrimination) to the ECHR, all evidence an increased emphasis on anti-discrimination.  

· The Parliamentary Assembly of the Council of Europe has recommended more effective protection of all rights, including socio-economic rights, by Council of Europe States.  In particular it has recommended that the Committee of Ministers invite member states to pledge to secure recognition and immediate and practical implementation of social rights; to adopt legislation recognising and guaranteeing everyone the full benefit of minimum fundamental social rights; to sign and ratify relevant international instruments and introduce legislation and regulations to implement these instruments; and to reinforce national legal mechanisms and procedures whereby individuals can satisfactorily claim their social rights in their national courts.  Other recommendations include that an additional protocol to the European Convention on Human Rights be added to deal ‘as a first stage’ with rights which protect basic needs, such as housing, social and medical assistance, and minimum income. (Recommendation 1415 (1999).)

· The Committee of Ministers of the Council of Europe has recommended that member states recognise, in their law and practice, rights to the satisfaction of basic material needs of any person in a situation of extreme hardship, and that these rights should be enforceable before the authorities and ‘if need be, before the courts.’  These basic needs include as a minimum the right to food, clothing, shelter and basic medical care. (Recommendation No. R (2000) 3.)

2.4
International level

· International human rights bodies have vigorously asserted the interdependence of civil, political, social, economic and cultural rights (see eg.  Airey v Ireland 1979).

· International human rights bodies have increasingly required judicial enforcement (justiciability) of socio-economic rights.  The UN Committee on Economic, Social and Cultural Rights, in a general comment in 1990 emphasised the similarities between civil and political rights on one hand, and social, economic and cultural rights on the other.  It suggested that judicial remedies are appropriate as regards many of these rights (paragraph 5).  It particularly identified the following rights as ‘capable of immediate application by judicial and other organs in many national legal systems’ (paragraph 5).

Article 3 (equal rights of men and women):

Article 7(a)(i) (fair wages and equal remuneration for work of equal value)

Article 8 (right to form trade unions and associated rights)

Article 10(3) (special measures for children and young persons, including protection from 'economic and social exploitation')

Article 13(2) (a) (compulsory and free primary education)

(3) and (4) (freedom of choice in education)

Article 15(3) (respect for freedom indispensable for scientific research and creative activity)

3
Implementation Issues
The following implementation issues were identified as relevant for discussion.  Options generated will be addressed in turn.

· How legislatively could a Bill of Rights  ‘supplement’ the rights already guaranteed by the ECHR?

· How could rights be enforced (and what body/bodies should do it)?

· How should rights be interpreted by the courts and/or other public bodies or state actors? 

· How could a broad range of rights be made justiciable, in particular, how could socio-economic rights be made justiciable?

· Should rights cover devolved or also non-devolved issues?

· How should limitations on rights be dealt with?

· How could a Bill of Rights  be made into a permanent feature of the legal system of Northern Ireland?

· To whom should a Bill of Rights  apply?

· Who can avail of the Bill of Rights  (‘standing’)? 

· What remedies should be available to those whose rights are violated?

4
How in legislative terms could a Bill of Rights  ‘supplement’ the rights already guaranteed by the ECHR?

4.1
In terms of the types of legislative approach through which the Bill of Rights for Northern Ireland might be implemented, three main models were discussed by the IWG.  Although this paper does not deal with scope it should be noted that the first two models leave the question of a broad scope open, but would require repealing or amending the Human Rights Act 1998 to so do so.  The third model has the advantage of leaving the Human Rights Act 1998 unamended, but the corresponding disadvantage that in so doing it automatically restricts the types of enforcement mechanisms which might be adopted for ECHR rights and makes a two-tier system of enforcement likely.  This may well restrict the impact of certain new rights.   

One new piece of legislation with a comprehensive system of enforcement 

4.2
Model One: The Human Rights Act 1998 (HRA) could be repealed in Northern Ireland and a new Bill of Rights adopted in its place.  This Bill of Rights would be drafted as a single document that incorporates both the European Convention and all supplementary rights.  There are three main arguments in support of such a course of action.

4.2.1 Because the HRA did not fully incorporate the ECHR into domestic law, it is not an appropriate building block for the new Bill of Rights.  The Belfast Agreement explicitly calls for a Bill of Rights that includes the European Convention on Human Rights (not the HRA) and a set of supplementary rights.  

4.2.2 It would result in a single document enumerating people’s rights and make those rights more accessible.

4.2.3 Replacing the HRA would mean that more effective enforcement mechanisms, such as a special Human Rights Court, could be considered which would apply consistently across both ECHR and ‘supplementary’ rights.  A raft of differentiated enforcement mechanisms could be designed which would apply to a broad spectrum of rights and again, could apply across all rights.  

4.3
The replacement of the HRA with a unified document still leaves open the option of enforcing the EHCR rights through the same basic mechanism adopted in the HRA (voiding of secondary legislation, declaration of incompatibility and fast track amendment for primary legislation, with strong interpretative clause).  A second option would be to strengthen the enforcement mechanism, for example, by giving judges the power to strike down primary legislation as well as secondary legislation.

4.4
Within this option there would be possible alternative ways of drafting the legislation.  An integrated piece of legislation whereby different enforcement mechanisms are spelt out, right by right, could adopted.  Alternatively, the basic HRA model of providing a schedule with a list of rights together with a body of legislation providing for the technicalities of enforcement could be adopted.  

4.5
The main disadvantage of this model is that at present it is unclear how an exclusively Northern Ireland Bill of Rights would affect UK-wide legislation and whether it would be feasible for Northern Ireland courts to strike down or make declarations of incompatibility in respect of legislation which would remain valid in the rest of the United Kingdom (although to some extent this is already the case with respect to Northern Ireland Orders in Council which mirror Westminster legislation, under the Human Rights Act).  There are few criticisms of this model as failing to provide adequate enforcement of rights. 

Two pieces of legislation: an amended Human Rights Act and an additional supplementary list of rights. 

4.6
Model Two: Legislation could be passed to add new rights designed to provide for the particular circumstances of Northern Ireland to those already incorporated under the Human Rights Act.  To make the result clear to the general public the ECHR rights and the supplementary rights could then be restated in a single schedule which would constitute the Northern Ireland Bill of Rights.  The legislation could provide for a range of enforcement mechanisms appropriate to the nature of the rights.  Those which would be closest to the rights in the ECHR, such as additional protections in respect of criminal trials, could be enforced in the same way as under the Human Rights Act.  Different enforcement mechanisms could be provided for rights of a more socio-economic nature as discussed below.  A general interpretation clause could be provided which would shape how the rights were to be interpreted.  Appropriate amendments to the enforcement procedures of the Human Rights Act could also be considered, such as an extension of the rules for standing to make applications and the creation of a new human rights court.

4.7
The main advantages of this model are that:

4.7.1
It would create the appearance of continuity with present legal structures.  The model does, however, require amendment of the Human Rights Act. 

4.7.2
As with model one, it could provide for coherent enforcement of a broad range of rights.

4.7.3
The opportunity could be taken to amend deficiencies in the Human Rights Act such as the derogation and the limited standing provisions.

4.8
Some of the group felt that the main drawback to this model is a potential complexity, lack of elegance and accessibility, in comparison to Model One.  Experience of equality legislation suggests that a unified statute with unified enforcement procedures would be easier to understand and could add to the value and legitimacy of the new Bill of Rights for the population as a whole.  It would however, be possible to somewhat minimise these drawbacks by the creation of a unified schedule and an appropriate interpretation clause, as suggested above.  Others felt that the main drawback was that with two pieces of legislation, form might dictate substance.  That is, pre-existing Human Rights Act mechanisms would dictate, to some extent, how some new rights (eg. new fair trial rights) would be enforced.

4.9
Model Three.  A single statute providing for supplementary rights without amending the Human Rights Act.  This model is not essentially different from Model Two except in that it does not involve any amendment to the Human Rights Act.  It would remain possible to create a schedule restating the ECHR and the supplementary rights and to include formulations suitable for a preamble in a general interpretation clause.  The legislation could provide that 'This Act, when read together with the Human Rights Act 1998 as it applies in Northern Ireland, shall be known as the Bill of Rights for Northern Ireland.'

4.9.1 The main arguments in favour of this model are that it would provide a satisfactory way of building on the Human Rights Act, without changing that Act, and that the critique of this Act is not so robust as to require  its re-working even in the light of add-ons.  

4.9.2 The new piece of legislation could still provide for a broad range of supplementary rights (including ECHR rights not incorporated by the Human Rights Act) with a correspondingly broad range of enforcement mechanisms.  However, enforcement mechanisms other than those in the Human Rights Act would only be applicable to ‘supplementary rights’.  

4.10
As with Model Two, some felt that the main drawback to this model were its lack of elegance and potential complexity with relation to Model One.  Others felt its main drawback was its potential for elevating form over substance.  Ruling out any amendment of the Human Rights Act would make it difficult to provide a coherent and accessible structure for the enforcement of the ECHR and supplementary rights.  For example, if additional fair trial rights were included as supplementary rights, they might be subject to different enforcement procedures to those provided for under the Human Rights Act.  There would therefore be some pressure to retain the enforcement procedures under the Human Rights Act and a corresponding difficulty in developing more appropriate enforcement procedures for other rights.  However, these difficulties would not be insurmountable and would not be essentially different from those which already exist under the various anti-discrimination statutes.  

5
Closely related to the legislative approach chosen by the Commission is the question of how rights would be enforced.  

5.1
The IWG discussed two distinct options for judicial enforcement.  The first could be used consistently with models one and two above, while the second could be used consistently with model three above (see Appendix 1). 

A New Human Rights Court 

5.2
Option one.  Enforcement by a special Human Rights Court (with a ‘constitutional court’ type role).  A single unified piece of legislation providing for revision and ‘completion’ of the HRA for Northern Ireland, as set out in Model One above,  would suggest a single and unified mechanism for enforcement.  Such an idea is not a new one.  The Liberal Democrats had proposed a Constitutional Court for the HRA although their proposals were not ultimately accepted.  The Human Rights Commission also gave preliminary support to the Criminal Justice Review’s suggestion that a Constitutional Court be explored.

5.3
Such an option could also be accommodated by Model Two, whereby enforcement mechanisms would be designed to apply across both ECHR and supplementary rights, and the Human Rights Act would be amended accordingly.  

5.4
The advantage of this is that it would greatly simplify the question of enforcement.  The Human Rights Court would be the final and clear authority on all Bill of Rights issues.  It would have a psychological impact whereby judges sitting on a new court, and indeed in lower courts, could not help but take those rights seriously and develop clearly rights-based jurisprudence.  It could also usefully help deal with the issue of appointments to the judiciary – a new court could have new appointment mechanisms.  A new court with representative judges would have important symbolism in heralding a new era for human rights in Northern Ireland. Disadvantages revolve mostly around assertions of political feasibility, not addressed here.  

5.5
It would be possible to create a unified enforcement mechanism in alternative ways, mooted at the IWG but not fully discussed, as set out below.  The relationship between the Human Rights Court and the House of Lords and Privy Council, would need to be worked out.

5.1.1 By providing for a Human Rights or ‘Constitutional’ Court not just for Northern Ireland, but for the whole of the UK.  This would have the benefit of eliminating the current potential for overlap between the House of Lords and the Privy Council in the Human Rights Act and devolution Acts.  It would also build on the East-West dimension of the Belfast Agreement.  It might also be possible to think of a further mechanism for North/South (of Ireland) participation in such a court, or participation by the Council of Europe or Commonwealth judges.

5.5.2
A special division of the Court of Appeal for Northern Ireland, or a new division of the High Court.  The advantage of this is that it would provide continuity with current legal structures, the disadvantage is that it would not have the prestige, symbolic impact, nor perhaps the jurisprudential capacity of a new Human Rights Court.

5.6
Of course not all enforcement measures would be judicial as discussed in paragraph 7 below.  Other creative ways of enforcing rights would still be possible.

Retain existing enforcement structures and provide new ones for supplementary rights

5.7
If the Human Rights Act is left untouched, as contemplated in Model Three (paragraph 4), then enforcement of ECHR rights would be as set out in that Act.  However, as regards the supplementary rights additional options for enforcement still exist.  It would be possible to provide different enforcement mechanisms for justiciable supplementary rights.  This could be in the form of a Human Rights Court (with non-ECHR remit) or a modification of the present Courts, for example, by requiring them to sit with special assessors when deciding cases concerning supplementary rights.  The assessors could be ‘representatives of both communities’, and indeed could include judges external to the jurisdiction, such as the Republic of Ireland, the Commonwealth or the Council of Europe.  There are precedents for courts sitting with special assessors – eg. Crown Court when hearing appeals from juvenile courts, the Restrictive Practices Court and various specialist tribunals.

5.8
It would also be possible, consistently with Model Three, to provide for creative approaches to interpretation of rights which are not justiciable in traditional ways.  However, any judicial element to such enforcement would be shaped by the fact that the Human Rights Act structures were not to be touched. 

6 How should rights be interpreted by the courts and/or other public bodies or state actors?

6.1 It would be possible to require judges (and others) to interpret the Bill of Rights in the light of certain stated purposes or principles.  (If so the question arises where these purposes or principles are to be stated, for example, in a preamble or separate section?)  In particular the courts bodies could be required to interpret legislation ‘so far as it is possible to do so’ as in accordance with the Bill of Rights .  However, as the discussion below regarding certain socio-economic rights indicates, a lesser duty of ‘paying due regard’ to a sub-set of those rights could also be provided for.

6.2 Aids to interpretation could be mandated, such as international instruments and jurisprudence.

6.3 As with the Human Rights Act the Bill of Rights could affect legislation passed before as well as after the Bill of Rights was passed.

6.4 A clause could be provided providing protection for existing rights so that the Bill of Rights would only strengthen rights provision.

7 How could a broad range of rights be made enforceable?
7.1
Assuming that a broad range of rights may be suggested by the consultation process and the Commission, the IWG agreed in principle that different types of rights require different forms of enforcement.  The IWG also saw a creative approach to enforcement as providing a way of addressing political fears as to the balance between the judiciary and the legislature.

7.2
Three main options for enforcement of a broad spectrum of rights can be suggested.  These are not  mutually exclusive and, as will be discussed, can be considered as a spectrum of options to deal with the spectrum of rights.

7.3
Having rights which are unenforceable.  Some rights may be designed to be aspirational and not capable of enforcement directly or indirectly, although perhaps capable of providing interpretative guidance to courts and public bodies when applying other rights.  An example might be language around ‘duties’ or ‘mutual respect’ or ‘acknowledgement of victims’.  Such language might have a vital role in, for example, a preamble, but would not be intended to be enforceable in any traditional sense.  Our law already recognises many duties which do not give rise to correlative rights in individuals but which can be enforced through other regulatory agencies, if necessary through the courts (eg. some of the laws on health and safety or on environmental protection).

7.3.1
'Directives of State Policy.'  A variation on this would be to have some ‘directives of state policy’ as is found in the Irish and Indian constitutions (using different terminology) with reference to some socio-economic provisions.  These are explicitly not justiciable, but courts in some countries have used them in an interpretative way to affect how other rights are applied.

7.3.2
A duty to legislate.  Certain rights could be formed in terms of a duty to legislate.  For example, existing international anti-discrimination provisions have often been found by international bodies to require appropriate anti-discrimination legislation to be formulated by states.  Aspects of socio-economic rights, for example, could be framed in terms of ‘equal access’ – such as a right to ‘equal access’ to housing.  This would provide a positive obligation on the state to set up an equitable regime for decision-making.  Failure to do so could be reviewed by courts.

7.4
Having rights which are enforceable through the courts.  Some rights are best enforced through direct enforcement mechanisms by courts.  Civil and political rights provide an example, but certain rights often thought of a social and economic also fall into this category.  For example, a right to basic public housing for those in need could be enforced by judges in much the same way as a right to fair trial.  Enforcement of such a right would, like civil and political rights, require the state to take steps to provide housing for those in need (which it already is committed to) but this should not, given current conditions, impose a cost which is dissimilar to that involved in vindicating civil and political rights.  Neither should it trump a broad range of political policy decisions in the area of housing.  As we have seen, international human rights bodies tasked with monitoring compliance with such rights are increasingly calling for judicial enforcement of economic, social and cultural rights.  As regards justiciable rights there are three main options:


a)  
the HRA model (which can be used irrespective of whether a new court is provided or not) which attempts to reconcile parliamentary sovereignty with enforceable rights or 

b)  
a ‘tweaked’ HRA model which uses the same basic model but remedies the main criticisms of the HRA model, namely the issue of standing, and perhaps also provides for some amendment to deal with socio-economic rights (for example, by exploring whether the concepts of ‘in accordance with the law’ and ‘provided by law’ under the ECHR might be transferred to socio-economic rights, benefits, assistance and allowances so that without touching their substance and financial implications there would be clear criteria for the exercise of discretion by decision-makers) or, 


c)
 a new model which empowers judges to strike down even primary legislation (although such a model may be rendered moot depending on what the Commission advises as regards applicability of the Bill of Rights to non-devolved issues, as all devolved legislation can be struck down under the HRA mechanism in any case).  

7.5 
Having rights that are enforceable in innovative ways.  It is likely that some rights will not easily fall into either of the first two (‘clearly aspirational’ and ‘clearly judicially enforceable’) categories.  With regard to these rights another option for enforcement exists.  This is modelled on the ‘equality duty’ in the Northern Ireland Act 1998.  The equality duty involves, in essence, a duty being placed on public authorities to have ‘due regard’ to equality.  This is ‘enforced’ by requiring the public authority, in effect, to come up with a plan showing how it intends to have ‘due regard’ to equality.  This plan is then subject to a high degree of participation by the affected groups.  In certain specific instances, the authority scrutinises particular policies to understand the effect of that policy on equality, and this again is subject to participation by the affected groups.  Public authorities are required to consider alternatives and give reasons for their decisions.  Overall scrutiny is carried out by the Equality Commission, with ultimate ‘enforcement’ by the Secretary of State.  The process is characterised by a stress on openness, transparency, participation and scrutiny of effects.  It too early to judge whether an executive arm of government, such as the Secretary of State, is an appropriate and effective way of reaching a final adjudication on the equality duty.  However, in a bill of rights final adjudication by courts might be thought more appropriate to the nature of rights, again raising the issue of which courts, and a possible role for a specialist Human Rights Court.

7.5.1
This approach could be adapted to provide enforcement of ‘non-justiciable’ socio-economic rights.  Indeed, this ‘mainstreaming’ approach has in fact been recommended by the body with the responsibility for monitoring compliance with the Covenant on Economic, Social and Cultural Rights.   

7.5.2
It would be possible to go further, and link overall scrutiny of the process in Northern Ireland with a role for a possible new Human Rights Court as touched on in 7.5.  This might well be given the function of receiving complaints that the process by which a particular public body sought to comply with a public sector ‘human rights duty’ was flawed or inadequate.  This would not involve the Human Rights Court second-guessing the substantive decision, but rather would scrutinise the process by which the decision was made, a function in fact rather similar to that of the ordinary courts currently carry out in judicial review.  Alternatively, the Human Rights Commission could be given a role similar to that undertaken by the Equality Commission for the ‘equality duty’.

7.6
The above options for enforcement can be viewed as alternatives (eg. because the ‘add-ons’ chosen by the Commission clearly fall into only one of the above categories).  However, it would also be possible to use all three to achieve effective enforcement of a broad range of rights, while achieving an appropriate balance between the Bill of Rights and judicial enforcement on one hand, and the functions of the legislature on the other.  To illustrate, a spectrum of rights would be enforced as a combination of straightforwardly justiciable rights (eg. right to non-discrimination, fair trial or basic housing if in need), together with rights whose enforcement necessitated not concrete remedies (eg. reallocation of social and economic resources), but rather enabled questioning as to the rationality of resource allocation with reference to socio-economic rights (eg. a challenge to the closing of hospitals in poor areas).  

7.7
This however raises the issue of which rights should be placed in which category for enforcement purposes.  There are two aspects to this.  The first is, how does one determine which right is suitable for which enforcement mechanism.  Criteria could be designed to allocate rights to the different categories.  Such criteria might include: the extent to which issues raised cut across different rights, the cost implications of remedies, the degree of (non-legal) expertise necessary to interpret the right sensibly and coherently, and so on. The distinctions drawn by international standards between clearly justiciable and less clearly justiciable rights should be used in this regard.  The second issue is, what mechanism would be used to reach such a determination? It would be useful to have a mechanism which could allow for rights to move between justiciability and non-justiciability.  This would have the advantage of meaning that rights were not artificially and irrevocably ‘stuck’ in artificial categories.  The result for socio-economic rights would be that some would be clearly justiciable, that there would be flexible formula for making others justiciable in the future, and that public bodies would be under an obligation to pay ‘due regard’ to remaining socio-economic rights.

8
Should rights apply to devolved and non-devolved matters, or merely the former?

8.1
An issue underlying the discussion this far is whether the Bill of Rights, or more specifically those parts of it which are additional to the ECHR, should apply to devolved or also non-devolved issues.  The IWG was agreed that both ECHR and supplementary rights should ideally apply to both devolved and non-devolved issues.  The question of devolved and non-devolved issues does, however, raise issues not fully resolved or even addressed in this paper, as to whether and how the enforcement mechanisms might vary depending on whether devolved or non-devolved action was being challenged.  For example, a differentiation such as that effected by the Human Rights Act’s distinction between primary and secondary legislation would give a stronger enforcement mechanism as regards devolved legislation, but leave the possibility of statements of incompatibility for non-devolved legislation.  It would also be possible for any duty on public authorities to apply not just to public authorities in Northern Ireland, but UK-based public authorities operating in Northern Ireland. 

9
How should limitations on rights be addressed?

The IWG did not address this in detail.  Two main options exist in theory, first to fashion a general limitation clause that would apply to all rights (except a few unlimited ones).  And second, to fashion limitations clauses on a right-by-right basis, depending on the content of the right.  

10
How could a Bill of Rights  be made into a permanent feature of the legal system of Northern Ireland?

There are three main options

10.1
The British Government could introduce the Bill of Rights as Westminster legislation, either unilaterally or after consultation with the Irish Government.  This would not necessarily give the requisite popular support to the Bill of Rights, or distinguish it as different from other Westminster legislation.

10.2
A popular referendum could be held on the Commission’s recommendations.  Political support and governmental legislation would be required to authorise a referendum of any kind and this is unlikely to be forthcoming unless the two governments and the main political parties already support the proposals.  However a referendum on a broad package of inter-locking issues could lead to confused and confusing public debate.

10.3
A cross-community vote in the Northern Ireland Assembly in the form of a resolution, could be used to endorse the Bill of Rights  which would then be enacted in Westminster legislation.  Consensus emerged that at this stage this appeared to be the preferable option.

10.4
Whatever mechanism the Commission advises on, will involve a clear strategy for gaining maximum governmental, political and popular support.  

10.5
The same methods could subsequently be used for any amendment procedure.  It would be preferable for the legitimacy of the Bill of Rights  that the same mechanism that is used for adoption then be proposed for subsequent amendment.  It should be noted that the more detailed and specific the drafting of substantive rights, the more likely it is that the courts will (rightly) take a narrow and technical approach to their interpretation and, therefore, the more likely it is that amendments will prove necessary, both to take into account unforeseen developments, and (possibly) to ‘correct’ judicial interpretations.  The less detailed and the less specific the drafting, the less likely it is that these changes will be necessary to take into account new developments, particularly if a provision is included requiring that the Northern Ireland courts should interpret the provisions of the Bill of Rights generously, and taking into account comparative and international legal approaches (see paragraph 6 above).

11
To whom should a Bill of Rights apply?  

Should a bill of rights apply only ‘vertically’, that is as between the individual and the state, or also ‘horizontally’, that is, as between private individuals?  There are three main options.  

11.1 
Vertical application only.  First, the option that the Bill of Rights should   constrain government only.  This is based on the traditional notion of bills of rights as safeguarding individual liberty by limiting powers of government.  This would see the Bill of Rights only as applicable ‘vertically’, that is, by the individual against the government.  The issue of whether this is all government (Westminster and UK public bodies) or just some government (NI Assembly and NI public bodies) has already been addressed.

11.2 
Horizontal application.  The second option is to explicitly include the   possibility that the Bill of Rights also apply ‘horizontally’ that is to the actions of ‘private individuals’.  The best example of this is in the South African Constitution which provides under section 8(2) that ‘[a] provision of the Bill of Rights binds a natural or a juristic person if, and to the extent that, it is applicable, taking into account the nature of the right and the nature of any duty imposed by the right.’  However, experience from other jurisdictions indicates that direct horizontality can cause problems as individuals act as ‘moral policemen’ in place of the state (Germany) or is seldom used (South Africa).  

11.3
In place of horizontal application as outlined above, it would be possible to formulate some rights as carrying positive obligations as regards government.  Formulating some rights as positive obligations on the state increases the reach of a bill of rights to private action, without the problems of horizontal application.

11.4
Indirect horizontality.  A third option exists in the form of ‘indirect horizontality’.  Under this option, (present in the HRA) while the Bill of Rights technically applies as between individuals and the state, the courts themselves are bound to apply the rights as public (or ‘state’) bodies.  In a case involving two private individuals where rights are implicated the court must therefore make sure that its decision (eg. as regards application of private law) takes into account the rights-based arguments which apply on either side and make a ruling that is consistent with the Bill of Rights.  Alternatively, a strong interpretative obligation can be placed on the courts to apply pre-existing legislation in all areas as consistent with the Bill of Rights.  This option has the advantage of providing a legal mechanism for addressing private action which supplements rather than usurps substantive bodies of law, such as contract, tort or criminal law.

12
Who can avail of the Bill of Rights (‘standing’)?

12.1
Clearly individuals claiming that their personal rights have been directly violated should be able to petition the courts for redress under the Bill of Rights.  

12.2
Other options may also be desirable to address the question of what happens when there is no direct injury or when the immediate victim is unwilling or unable to bring a suit.  In such a case individuals, non-governmental organisations, national human rights institutions (such as the Human Rights Commission) and groups of individuals can all be given standing to bring cases in the public interest.  Criteria can be used to establish a mechanism for deciding when such cases are ‘in the public interest.’  For example as a primary consideration the Court itself could consider whether the case ought to be litigated, in which case standing should be given flexibly.  

12.3
A further option which can be combined with whatever standing provisions are recommended is to also allow third party interventions in cases where there is a public interest.  Given the experience of the Human Rights Commission in the Omagh bombing inquest, however, it seems clear that whatever standing requirements are recommended by the Commission should be laid out explicitly in the Bill of Rights itself.

12.4
Access to justice also requires that the issue of costs be considered and the provision of funds for those in need, but also for public interest litigation.

12.5
Applicability to non-citizens.  Bills of rights vary in the degree to which they distinguish between citizens and non-citizens.  In most countries, however, bills of rights provide that ‘everyone’ or ‘all persons’ should have rights such as the right to assemble peacefully and the right to be free from arbitrary detention and imprisonment.  Political rights, like the right to vote and the right to run for political office, however, are often reserved for a state’s own citizens.  In general, bills of rights do not distinguish between legal and illegal residents.  It seems therefore that the Bill of Rights should apply very broadly to everyone in Northern Ireland.  Except for the right to vote and similar political rights, there should be no distinction drawn between citizens and non-citizens or between legal or illegal residents.

13
What remedies should be available to those whose rights are violated?

The following remedies are available in theory, although some are better thought of as preventative measures rather than remedies as such.  It should be noted that the availability and permutation of these options depends on whether two pieces of legislation with different mechanisms for enforcement are contemplated, or one, as addressed in paragraph 7. 

Before a breach:

· Proactive referral procedure where compatibility of draft legislation with the Bill of Rights is in doubt.  This presumes that the appropriate body exists to adjudicate on draft legislation, and it is difficult to see options other than a special/constitutional court performing this function.  It would become problematic if the proactive procedure were only to apply to certain rights.

· Injunction.

After a breach:

· Statement of vindication of rights (as provided for by the European Court of Human Rights)

· Public apology, including public acknowledgement of the facts and acceptance of responsibility

· An accurate account of the violations which occurred, also to be included in future training and education materials

· Other restorative justice type remedies (eg. tributes to victims)

· Recommendations as to measures which would help to prevent future breaches

· Compensation (different types) or other reinstatement

· Costs (including punitive)

· Voiding laws and decisions, or statement of incompatibility and fast track amendment

· Fair trial safeguards excluding, in principle, evidence taken in violation of rights (can be subjected to exceptions)

· Complex constructive injunctions (requiring that remedial action be taken, eg. US examples of affirmative action and bussing)

· Ensuring public access to information about rights  

14
Remaining gaps

The IWG is aware that while this report provides a starting point, a lot of work still remains to be done by the Commission in the implementation area.  The following is its assessment of the areas which are only touched on in this paper, and which particularly require further work. 

· How should rights be interpreted by the courts and/or other public bodies or state actors? 

· Should rights cover devolved or also non-devolved issues?

· How should limitations on rights be dealt with?

· To whom should a Bill of Rights apply?

· Who can avail of the Bill of Rights  (‘standing’)? 

· What remedies should be available to those whose rights are violated?

Appendix One 

The following table provides a summary of the inter-relationship of some of the different models and options discussed in the paper.

	Models of Enforcement
	Options as regards enforcement bodies
	Methods of Enforcement

	Model One:  New Bill of Rights for Northern Ireland subsuming and completing Human Rights Act 1998

Model Two:  New Bill of Rights for Northern Ireland existing as two pieces of legislation -- an amended Human Rights Act 1998 and a 'Supplementary Rights for NI' Act

Model Three:  The Human Rights Act un-amended plus a 'Supplementary Rights for Northern Ireland' Act.  Perhaps with a common schedule of all rights
	Human Rights Court with jurisdiction across all rights plus other innovative enforcement mechanisms (see column three)

NB. Only available with models one and two.

Ordinary Courts for Human Rights Act enforcement; plus special courts for 'Supplementary Rights' Act enforcement; plus other innovative enforcement mechanisms (see column three)
	Unenforceable

Judicially enforceable (body for enforcement as per column two choices)

Innovative 'process rights' (eg. modelled on 'equality duty' formulation) again with shape of any judicial element dictated by whether models one or two, or model three are chosen. 

NB.  All of these are possible in some form under any of the models in column one, and using either of the options in column two.
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