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*48 This article explores the issues raised by the devel opnent of a Bill of
Rights in Northern Ireland, and considers the potential of the Bill of Rights to
be a unifying force in a conplex and diverse society, and to enhance parti ci pat-
ory denocracy in Northern Ireland. The drafting process for the Bill of Rights is
notable for the stress that has been placed on public participation, an approach
that is inportant in enhancing the legitimcy, and the sense of public ownership
of a Bill of R ghts. The author considers the possible content of the Bill of
Ri ghts, and suggests that the Bel fast Agreenent does not mandate a narrow or re-
strictive approach to the catal ogue of rights guaranteed. There is a need to en-
sure that the Bill of Rights is inclusive of all communities, and that, in par-
ticular, social and econonmic rights, and equality rights, are adequately protec-
ted. The article goes on to consider appropriate mechani sms of protection under
the Bill of Rights, in particular the question of the establishment of a consti -
tutional court for Northern Ireland.

| ntroducti on

There is a general tendency to overstate the significance of the present, a
trend which is evident in recent comrentary on constitutional reformin the
United Kingdom (U. K. ). [FN1] Wiile this is understandable, given the nature of
the constitution and the tinmes we live in, the refornms of the Labour government
shoul d be seen, as Ewi ng has argued, as part of the process of radical change
whi ch characterised the twentieth century. [FN2] The constitutional reform
proj ect of the Labour governnent, while clearly distinctive, nmust be placed with-
in atradition of political change and not entirely renoved fromit. The reason
is not to encourage the depressing business of assimlation to orthodoxy, but to
bring the rich history of political struggle which resulted in progressive so-
cial, economic and political reformback into the picture. [FN3] It is inportant
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to ensure that the *49 people who struggled to achi eve these changes are not "air-
brushed" out of history. The constitutional reform process has at tinmes been such
an elite-driven affair that one can negl ect the popul ar struggles of the past.

Sone constitutional |lawers in the U K are rather desperate to find in recent
devel opnents a constitutive nmoment which woul d herald a revol utionary break. Sone
of this is an attenpt to renew what is now ternmed the "union state" at a tine
when its prospects do not | ook particularly good. In fact, the limted human
rights project of the Labour government can be seen as an attenpt to pronote in-
tegration. Internal and external developnments would certainly suggest that tradi-
ti onal approaches need to be reconsidered. [FN4] However, it nay be that these
concepts require reconstruction rather than abandonnent. In Northern Ireland ar-
gunents for a radical break with the past have a particul ar resonance. It has
sel dom been entirely clear where Northern Ireland fits into the picture of "Brit-
ish constitutionalisni. [FN5] As a territory which has traditionally suffered the
flaws of the Westninster nodel in a direct way, it has the potential to be a site
of constitutional reconstruction fromwhich | essons mnmight be | earned. The Bel f ast
Agreenent can legitimately be viewed as a constitutive monment in the devel opnent
of constitutionalismin Northern Ireland. [FN6] It is a constitutional settlenent
(when viewed in the context of changes in the U K ) which denands a new vision
[ FN7]

One aspect of the project of political and | egal reconstruction is the Bill of
Ri ghts exercise. [FN8] The Northern Ireland Act 1998 places a duty on the Secret-
ary of State for Northern Ireland to seek the advice of the Northern Ireland Hu-
man Rights Conmission in relation to the relevant human rights provisions of the
Agreenent. [FN9] In other words, the Conm ssion has been requested to enbark upon
an extensive Bill of R ghts exercise. This may result (one can never tell how a
British government will react to positive suggestions comng fromNorthern Ire-
land) in a legal instrunent with expansive human rights guarantees, which will be
effectively "entrenched" in political and legal life. The idea of a Bill of
Ri ghts exerts a powerful hold. At least in theory the adoption of a legal instru-
nment with clearly stated human rights guarantees has a strong *50 noral force.
The attractiveness lies in the thought that even in a pluralist and divided soci-
ety some texts mght still remain "sacred" for everyone. One could be forgiven
for linking this to theol ogy, [FNLO] but the process is a thoroughly secul ar one.
Such an instrunment can be viewed as the institutional expression of a secul ar
ethics which mght reflect the values of a particular comunity. [FN11] At the
nost idealistic level, a Bill of Rights mght pronote the idea of consensual con-
stitutionalismand express the common values of a political community. One nust
be cautious here. The notion that there are such things as commobn val ues i s open
to question. Merely asserting their existence does not answer the conpl ex ques-
tions which arise. Commbn values may be little nmore than the expression of elite
preferences, with nmnimal popular participation. Unreflective references to com
non val ues can perpetuate the vague urge for unachi evabl e and pre-nodern forns of
consensus in conplex and pluralistic societies. [FN12] Deliberative denocracy is
easy to defend in theory, but rather harder to do in practice.

In addition, there are considerable chall enges which spring fromthe need to
respect diversity while at the sane tinme pronoting the integrative function that
this instrument might fulfil. In Northern Ireland this tension is particularly
mar ked. The call to respect difference co-exists with the desire to see a Bill of
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Rights as a force for societal integration. Mire cynically, a Bill of R ghts may
function as a nask which hel ps to disguise a poor record in the human rights
field. States can gesture toward the Bill of Rights w thout making any effort to

realise the rights in practice. The U K does not have a Bill of R ghts, although
the Hunman Ri ghts Act 1998 does resenble a linmited one. [FN13] The issue will be
on the political agenda in the years ahead, prinmarily because of hunman rights de-
vel opnents in Northern Ireland. The aimof this article is to exam ne the debate
surrounding the Bill of Ri ghts exercise and highlight some of the issues that
arise for Northern Ireland and the U K generally. ABill of R ghts adopted in
Northern Ireland is likely to set a precedent and one can only specul ate on the

possi bl e spill-over effect. One result night be to rekindle interest in the La-
bour Party about a "homegrown" Bill of Rights. [FN14] It nay begin to seem odd,
in the longer term to have an expansive Bill of Rights in Northern Ireland and

not in the U K as a whole. [FNL5]
*51 The Background

The thought that a Bill of Rights mght be the answer to sonme of Northern Ire-
land's problens is not new [FNL16] "Rights" and interests have historically been
protected in Northern Ireland on a pieceneal and inconsistent basis. Thought nat-
urally turned to a nore conprehensive formof human rights protection. As with
nmuch of the thinking in the Agreenment, the idea was around for sone tine. [FN17]
In fact, a consensus exi sted anong a broad range of participants that a Bill of
Rights was a "good idea". [FN18] This evidence of consensus can be deceptive.
Wil e the general idea was accepted, precision has at tinmes been | acking. Despite
the consensus the Bill of Rights exercise has had to wait. It now foll ows the
conclusion of a political settlement and is thus part of the ongoing *52 process
of constitutional renewal, rather than constitutive of the new legal order. This
is important, because it explains why it has taken so long to becone a politic-
ally feasible project, even when so nmuch consensus was in existence. This does
not mean that human rights were, or are, absent. [FN19] For devol uti on purposes
the Human Rights Act 1998 constitutes a "Bill of Rights for Northern Irel and”
for now at least. In the past the Commttee on the Adnministration of Justice
(CAJ) and others, for exanple, viewed the European Convention on Human Ri ghts
(ECHR) as the basis for a Bill of Rights for Northern Ireland. [FN20] The debate
now, however, is focused on rights which supplenent it.

Human Ri ghts and the Agreenent

Devel opnents in Northern Ireland in the [ast few years have excited the in-
terest of human rights scholars for understandabl e reasons. [FN21] The Bel f ast
Agreenent 1998 contains an inpressive comitment to human rights protection
[ FN22] The Decl aration of Support gives expression to the inportance of "the pro-
tection and vindication of the human rights of all". [FN23] References to rights
can be found throughout the docunment. This commitment is reflected in politica
devel opnents since then. The Northern Ireland Executive's draft Programme for
Governnent, published in Cctober 2000 states:

"The protection of human rights and the pronotion of equality are centra
to the Agreenment. These policies are prerequisites for inproving community re-

[ ati ons and buil di ng conmunity capacity, particularly in areas of greatest

need. " [ FN24]

This denmonstrates a continuing comritnent to the human rights aspects of the
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Agr eenent .

The section on "Rights, Safeguards and Equality of Qpportunity" provides:
"The parties affirmtheir commitnment to the nmutual respect, the civil
liberties and the religious liberties of everyone in the comunity. Against
t he background of the recent history of communal conflict, the parties affirm
in particular:
* the right of free political thought;
* the right to freedom and expression of religion
* the right to pursue denocratically national and political aspirations;
« the right to seek constitutional change by peaceful and legitinate
neans;

e the right to freely choose one's place of residence;
e the right to equal opportunity in all social and econom c activity,
regardl ess of class, creed, disability, gender or ethnicity;
e the right to freedomfrom sectari an harassnent;
*53 ¢« the right of wonmen to full and equal political participation.”
[ FN25]

The debate on a Bill of Rights is framed by the Bel fast Agreenent and it is from
this that it derives its legitimcy. [FN26] Before progressing to consider the
rel evant sections it is worth considering the nature of the Agreenent. The Agree-
nment contains nmany old ideas but its adoption heralds a new stage in the devel op-
nment of constitutionalismin the U K Wat | suggest is that the Agreenent has a
constitutive force and cannot be easily subsumed within traditional notions of
constitutional lawin the UK There are three linbs to this argunent. First, it
follows three decades of violent conflict and is effectively a negoti ated peace
settlenent. This often nakes the literature on transitional justice a nore appro-
priate starting point when considering Northern Ireland. Second, it has inplica-
tions for Ireland as a whole, north and south. The people of Ireland voted for it
i n overwhel m ng nunbers, the people of Britain were not asked. Wiile there are
institutional nmechanisms for British-lIrish co-operation these were endorsed by
the people of Ireland only. Scotland, Wil es and Engl and were "spoken for" by the
British governnent. Those attracted to deliberative forns of denbcracy should at-
tach inportance to these facts. The third point, relating to the nethod of adop-
tion, has already been nentioned. The Agreenent was not sinply adopted and then
translated into donestic |aw. Referenda were held in Ireland, north and south,
and this should be significant in the calculations of constitutional |awers. It
is possible to reject all this and adhere to the traditional tools of constitu-
tional |aw. However, ny suggestion is that those tasked with inplenenting the
Agreenent require a substantive vision of what its purpose is and why it is so
significant. The legitimacy of the law created in the i mage of the Agreenent is
tied to the core values which it reflects. If one is searching for a constitutive
nonent then the Agreenent presents a splendid exanple.

But whi ch core values? There is currently nmuch talk of values in the literat-
ure and one is entitled to be sceptical about the purpose of this "val ues-tal k".
Sone of the comunitarian | anguage used by the Labour governnent, for exanple, is
based upon sinplistic, and sonetines pre-nodern, views of the nature of conplex
and pluralistic societies. Wiat this renewed interest in values reflects is an
acknow edgenment of the centrality of political norality to any discussion of |aw
It is long overdue recognition, within the mainstreamof |egal schol arship, of
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the political nature of |egal discourse. The problem once this is accepted, is
that it is not always clear which values are being tal ked about. The Agreenent is
situated in a particular context. As noted, it followed three decades of con-
flict. Although there is reference in the text to a "fresh start" and a "new be-
gi nni ng" the Agreenent could not becone conpletely divorced fromthe society it
cane from The Northern Ireland context is clear throughout. W are back to the

i ssue of the nature of the Agreenent. Brendan O Leary has few doubts, he argues
that it is a consociational agreement [FN27]:

“In other words, it is a political arrangenent which neets all four of the
criteria laid down by that doyen of political science, the Dutchnan Arend
Lijphart: cross-*54 comunity executive power-sharing, proportionality rules
applied throughout the rel evant governmental and public sectors, comunity
sel f-governnent or autonomy and equality in cultural life, and veto rights for
mnorities." [FN28]

O Leary accepts that it is not only consociational and that it has inportant
ternal dinensions" [FN29]:

"It is one made with national and not just ethnic or religious conmunities,
and it is one endorsed by both | eaders and the | ed." [FN30]

The attenpt to address processes of exclusion nmakes consi derabl e sense. One of
the main communities in Northern Ireland (nationalist/republican) seeks to over-
cone a long history of discrimnation. In this context, the settlenment had to
have strong consoci ati onal elenments. There is, however, nore to the Agreement
than the expression of the political realities of Northern Ireland. A desire is
expressed in the docunent for a nore inclusive vision of the future. | suggest
that there is also a strong el enent of deliberative denpcracy, with a stress on
the right to participate. [FN31] The conception of deliberative denpcracy | am
advanci ng presupposes human rights and equality guarantees and is anchored in a
mul ticultural understanding of law and politics. Wile this elenment can be exag-
gerated, it is evidently there in, for exanple, the equality aspects of the
Agreenent. These are guarantees which have the potential to disrupt, in a healthy
way, the stultifying inpact of consociationalism The deliberative element is

evi dent even in some of the nore fundanental |egal provisions. For exanple, the
constitutional status of Northern Ireland rests on the consent of its people.
This can be presented as the inposition of an artificial device on an ethnically
constructed entity. However, if we accept that all political comunities are "ima-
gi ned communities" then the consent principle takes on a different form It of-
fers a political conmmunity the opportunity to think differently about its own
foundati onal status |eaving open the argunent that this is potentially a trans-
itional arrangenent. From a deliberative perspective it is hard to criticise an
arrangenent which | eaves such a fundanmental issue for resolution by the people of
aterritory. My argunment is that the Agreenent reflects a strong conmtnent to
participation and thus the realisation of the rights and other political values
whi ch nmake effective engagenent possible. If the Agreement has a nature (and this
is open to sone debate) then it is a mixture of consociational and deliberative
denocr acy.

ex-

Now to the specific provisions of the Agreement which address the Bill of
Ri ghts exercise. As noted, the legitimcy of the exercise springs fromthe Agree-
ment and it is quite prescriptive on this issue. Because of the significance of
this section, it is worth citing in full:
"The new Northern Ireland Human Ri ghts Commission will be invited to con-
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sult and to advise on the scope for defining, in Wstm nster |egislation
rights supplenentary to those in the European Convention on Human Rights, to
reflect the particular circunstances of Northern Ireland, drawi ng as appropri -
ate on *55 international instrunents and experience. These additional rights
to reflect the principles of nutual respect for the identity and ethos of both
conmunities and parity of esteem and--taken together with the ECHR--to con-
stitute a Bill of Rights for Northern Ireland. Anmong the issues for considera-
tion by the Conmission will be:

e the fornulation of a general obligation on governnent and public bod-
ies fully to respect, on the basis of equality of treatnment, the identity
and ethos of both comunities in Northern Ireland; and

e a clear forrmulation of the rights not to be discrimnated agai nst and
to equality of opportunity on both the public and private sectors." [FN32]

There are at least eight elements to this and the intention here is to coment
briefly on some of the issues raised by each one.

(a) to consult and to advise on the scope for defining

There has been sone di scussion of the precise neaning of this phrase, however
it is relatively straightforward. The aimis clearly to encourage the Conm ssion
to engage in consultation and finalise a docunent which would then be forwarded
to the Secretary of State.

(b) in Westminster |egislation

As with the debate over the inplenentation of the Patten Report, the rea
struggles around the Bill of Rights are likely to take place at Wstminster. En-
shrining the instrument in Westminster |egislation makes sense if the aimis to
"entrench" it in the constitution of Northern Ireland. However, the | op-sided
[ FN33] nature of the Westmi nster nodel raises problens. In particular, because of
the fundanental nature of the instrument it will have to apply not only to de-
volved matters but to any public authority which acts in Northern Ireland.
Thought will have to be given to whether the balance struck in the Human Ri ghts
Act will be appropriate also for the Bill of Rights and how the Bill of Ri ghts
issue will be addressed within the |egislative process at Wstmnster

As noted, one innovative feature of the | egal arrangenents for Northern Ilre-
land is to leave its constitutional status open to continuing contestation. G ven
this it is perhaps unwise to talk of a constitutional settlenment. Linked to this
is the idea of "double protection". Watever the status of the North, the sane
rights will be protected. If a Bill of Rights is adopted in Westm nster |egisla-
tion then further human rights protection in the Republic of Ireland will poten-
tially also be on the agenda. If the notion of double protection is taken seri-
ously then this would in theory mean that consideration of this happened sooner
rather than later. However, the current assunption would appear to be that the
process will be confined to the North and thought given to all-lreland protection
|ater. This does not appear to accord with the logic of double protection. This
raises intriguing questions about the real commtnent of the Irish governnent to
the *56 principle. It has been slowto inplenent its human rights obligations un-
der the Agreenent.

(c) rights supplenmentary to those in the European Convention on Human Ri ghts
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The ECHR has a pervasive presence in the new constitutional order of Europe.
Wiile it is of fundanmental significance, one should not becone too obsessive
about it. It has weaknesses as well as strengths. The Agreenent is quite clear
that the rights included in the Bill of Rights should supplenment the Convention
A maj or defect in the Convention is that it is confined to civil and politica
rights only. The inclusion of econonmic and social rights in a Northern Irel and
Bill of Rights would be a useful supplenent to it. The equality provision
(Article 14) is known to be inadequate and coul d be supplenmented with a nmuch
stronger provision. The Council of Europe has taken a step in this direction with
t he adoption of a new Protocol to the European Convention on Hunman Rights. This
is discussed in nore detail bel ow

(d) to reflect the particular circunstances of Northern Irel and

One could justify the inclusion of alnost any right with reference to this
phrase. What are the particular circunstances of Northern Ireland? Beyond bana
observation, the answer to this question is inescapably tied to a substantive
political position. In the past argunents about the particular circunstances of
Northern Irel and have not always been used for progressive ends. [FN34] The argu-
nment about alleged Northern Irish exceptionalismshould not be used to justify
restrictive approaches.

The obvious fact is that Northern Ireland is a society emerging fromthree
decades of violent conflict. To venture beyond this is to engage in debate about
the "nature" of the conflict in Northern Ireland. Schol ars have struggled for
many years and still have not managed to generate a consensus on this. It is
doubt ful whether the Conmission will be able to in the few short nonths that it
has. Al though there are circunmstances which are unique to Northern Ireland, there
is much that sinply mirrors trends el sewhere. There is little that is unique
about Northern Ireland and its problens are sinilar to those of many other soci-
eties in transition. The circunstances of Northern Ireland vary according to dif-
fering political perspectives. Froma human rights perspective there are three
whi ch stand out. First, the past in Northern Ireland has been characterised by
t he abuse of human rights by state and non-state actors within the context of an
internal conflict. This indicates that rights are not only abused by the state.
As with any nodern *57 social denocratic instrunent, this docunent shoul d have
hori zontal effect. Second, the "both comunities" nodel has a habit of stifling
t he human rights debate and i npoverishing political and | egal discourse. In these
circunstances there is a need to ensure that all voices are heard and |i stened
to. [FN35] Finally, there is the issue of participation. The history of the North
is characterised by a process of exclusion from decision-naking at various
| evel s. The nationalist/republican conmmunity was constructed as the "eneny with-
in" and treated accordingly. In relation to the entire comunity direct rule was
a formof disrespect for the value of participation. Wile informal public
spheres energed, Northern Irish society had a denocratic vacuumat its heart. The
third, vital human right is thus the right of everyone in Northern Ireland to
participate in the process of denocratic governance. |Informal public spheres are
not enough on their own to shoul der the burdens of denocratic life. In the past
calls for nore local autonony have not always come from progressive circles. Con-
structions of Northern Irish exceptionalismdo not necessarily pronote human
ri ghts based approaches. What the Agreenent has denonstrated is that structuring
rul es can be devised which attenpt to deal with the specific problens that can
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arise in local forms of governance (such as oppressive najoritarianism
(e) drawing as appropriate on international instrunments and experience

The Bill of Rights will need to be rooted in Northern Irish society if it is
to work in practice. However, international experience can be hel pful in consid-
ering the rights to be included. In particular, one mght ask why Bills of Rights
work in sonme political communities and not others. Fromthis international exper-
ience we mght |earn what has a chance of working effectively in Northern Ire-
land. This requires an assessnment of conparative experience of operating Bills of
Rights in practice (not sinply the rights that happen to be reflected in them
Maki ng use of the international instruments also assists in the task of crafting
an appropriate Bill of Rights and will undoubtedly play a part in Northern Ire-

I and.

(f) these additional rights to reflect the principles of mutual respect for the
identity and ethos of both communities and parity of esteem

As noted, O Leary argues that the settlenent reflects a strong comitnent to
consoci ati onal denocracy. [FN36] The Agreenent and the |egislative framework con-
tain conmplex rules to ensure cross-comunity participation and consent. The Exec-
utive Conmittee of the Northern Ireland Assenbly is an exanple of the sort of
"grand coalition" encouraged by power-sharing or consociational arrangenents.

[ FN37] The doni nant political contest in Northern Ireland can be nmapped onto the
new i nstitutional *58 structures of governance. There are reasons to question
this devel opnment, but given the circunstances of Northern Ireland it is difficult
to see how any other resolution woul d have been possible. The result is that the
Bill of Rights should "reflect" these principles. It does not have to be exclus-
ively tied to them but nust give themdue recognition. Gven the institutiona
structures that already exist to ensure that "both comunities" are respected and
protected it is arguable that the Bill of Rights should be nmore inclusive inits
scope. A Bill of Rights should ultimately disrupt cosy narratives that seek to
deny heterogeneity.

(g) taken together with the ECHR--to constitute a Bill of Rights for Northern
I rel and

The issue here is the formthat the legislation should take. Should it be a
distinct Bill of Rights Act or should it (in new |legislation) be nerged with the
Human Rights Act in the formof supplenmentary |legislation? Gven that the aimis
to suppl enent the European Convention it woul d make consi derabl e sense to nerge
the rights into one instrunent which would then forma Bill of R ghts. This need
not be called a Bill of Rights, but this would be the practical result. One point
worth noting is that the Human Ri ghts Act does not incorporate all aspects of the
Eur opean Convention on Human Ri ghts.

(h) amobng the issues for consideration ... will be: the fornulation of a genera
obl i gation on government and public bodies fully to respect, on the basis of
equality of treatnent, the identity and ethos of both communities in Northern
Ireland; and a clear fornulation of the rights not to be discrinminated agai nst
and to equality of opportunity on both the public and private sectors

The Human Ri ghts Conmi ssion has a broad range of matters to address during the
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Bill of Rights process. However, the Agreenent includes reference to "issues for
consi deration". Note that the | anguage does not require the Comm ssion to include
these issues in the Bill of R ghts, they are matters for consideration. The

second issue is nore straightforward, in drafting terns, than the first. The in-
clusion of the public and private sectors should encourage the Conm ssion to pro-
note a strong equality provisioninits Bill of Rights. The formulation of an ob-
ligation on governnent and public bodies "fully to respect, on the basis of
equality of treatnent, the identity and ethos of both comrunities" nay prove
problematic. Wiile the notion of group rights has achi eved recognition, concern
remai ns that the rights of the individual should not be subsumed under communal
rights and duties. [FN38] This section of the Agreenent also presents drafting

pr obl ens.

Ri ghts, Process and Practice

If aBill of Rights reflects values which a political community believes
shoul d be given a special status then the process of adoption is of vital signi-
ficance. The process should *59 be a broadl y-based one whi ch invol ves the input
of all affected individuals and groups. To be neani ngful, individuals nust have a
sense of shaping the final docunent, rather than sinply being asked to endorse or
reject a docunent agreed by others (as was the case with the Agreenent). The
South African exanple is a useful one. After the first round of constitution-nak-
ing the process was opened up to the public for the purpose of drafting a "final"
Constitution. [FN39] The Public Participation Progranme was an attenpt to ensure
t hat people had a say. A wi de-ranging process of consultation was also evident in
the drafting and adoption of the Canadian Charter of Rights. [FN40O] A nmmjor ef-
fort was nounted by individuals and groups in order to ensure that the process
was as participatory as possible. [FN41] Not everyone agrees that all aspects of
this were strongly deliberative. One criticismvoiced of the Canadi an process of
adopting its Charter of Rights is that there was not enough public debate around
the issue of equality. [FN42] This is not the general view of what took place
and, as noted, the process has been cited as a useful exanple for others in terms
of the breadth of the consultation process. [FN43] Wat this does is ensure that
the instrunment has popul ar backing. Courts, for exanple, are nore likely to ap-
proach it appropriately if it is seen to derive its legitimcy from"the people".
[FN44] In addition, there is likely to be less of a legitinmacy problemif the in-
strunment is seen to have the support of "we the people"”. [FN45] The | esson from
el sewhere woul d appear to be that popular participation is essential to securing
the legitimacy of the Bill of Rights. There are few societies where the expres-
sion "we the people" is unproblematic. The divided nature of the political com
nunity nmakes its use contentious. For the Irish community in Northern Irel and
there are concerns about a Bill of Rights exercise which mght have primarily in-
tegrationi st dinensions.

This is a difficult and daunting task, but a Bill of R ghts is of such poten-
tial significance that it rmust be underpi nned by w de-ranging participation. But
does this *60 nean that once agreed the rights should be effectively removed from
the deliberative process? This can cause hunan rights |awers difficulties. One
of the main problens relates to the fundamental inmportance of political particip-
ation. For those human rights | awers who place particular weight on the right to
participate, the idea of a once-and-for-all process which results in a definitive
list of rights is troubling. The end result might be |l ess protection of a ful
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range of human rights, with further erosion of the deliberative conmponent. Jereny
Wal dron has nade an inportant intervention in the debate about Bills of Rights.
[ FNA6] He has chal | enged sone conmon assunptions about the practical consequences
of adhering to rights-based theories. He is deeply sceptical of the idea that
judges shoul d have the main say in revising and adapting basic rights. [FNA7] The
right to participate is, he argues, the right of all rights. H's argument is per-
suasive and the result is, | suggest, that those who believe in rights-based ap-
proaches need not support one nethod only for their institutional expression. W
believe in rights-based thinking because we think that autononmy matters. Yet the
m strust which is evident in sone |liberal theories of rights protection hardly
di spl ays an open comitnent to respect for autonomy. If rights are the result of
struggl e, then people should have the right to participate in shaping their mean-
ing. BEwing and CGearty have questioned human rights guarantees in simlar terns.
Their response to the Labour governnent's proposals for incorporation of the ECHR
was critical, mainly due to their concern about the erosion of denocracy. [FN48]
“I'f we genuinely wish to protect human rights in a nmanner which is conpat-
ible with the principles of denocratic governnent, there are ways by which
this can be done through, for exanple, building constitutional review of human
rights questions in the parlianmentary process." [FN49]
The Human Rights Commission in Northern Ireland could be given a role in the pre-
| egi slative process to work with the Assenbly and the Westminster Parlianent to
see if newlawis "Bill of R ghts proof".

In Northern Ireland, the Human Ri ghts Comm ssion has attenpted to make this a
broadly participative process. In its first annual report it states:

"The Conmi ssion wants the consultation to be a very deep and broad one,
reachi ng peopl e and groups who are not usually involved in responding to offi -
cial consultations. We want all sections of the conmmunity to play a genuine
part in shaping a Bill of Rights and to have a sense of ownership of its ulti-
mate content." [ FN50]

The process was | aunched on March 1, 2000 (the first anniversary of the estab-

i shnent of the Conmission) in both Derry and Belfast. Later in the year the Com
nm ssion established nine working groups. [FN51] The worki ng groups prepared ex-
pert advice for the *61 Conmi ssion. The consultation process was not confined to
the working groups, and efforts were made to encourage input fromall sections of
the conmunity. [FN52] One aspect of this was an education programe on the issues
involved in the exercise. [FN53] The overall objective, at the time of witing,
was to draft a Bill of Rights which would then be sent out for consultation, with
a final docunent being presented to the Secretary of State sonme time in 2002.

[ FN54]

Anot her issue related to the process is whether there should be a referendum
(or sone other form of popular endorsenment) on the Bill of Rights. There are ad-
vant ages and di sadvantages in this approach. The main advantage is that this
would give the Bill of Rights the sort of legitinmacy which attaches already to
the Agreenent. This endorsenent could take the formof another referendumor a
cross-comunity vote on the Bill of Rights in the Assenbly. The nai n di sadvant age
of this process is that it is rather crude. If people have had an opportunity to
make a real inpact on the document then an either/or vote is a questionable
device. In addition, it can be argued that the Agreenent already gives this pro-
cess the legitinacy it requires.
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A final point relates to the drafting process at Wstnminster. |f the process
ever gets this far it may be worth considering a form of special standing comit-
tee, simlar to the one adopted for the Immgration and Asyl um Act 1999. The pur-
pose woul d be to encourage extensive input into the legislative process. In
Canada t he Special Joint Committee of the Senate and House of Conmobns on the Con-
stitution of Canada sat from Novenmber 7, 1980 to February 9, 1981 to hear subm s-
sions on the new Constitution. This was an inportant part of securing the legit-
i macy of the Charter.

The suggestion is that the process of drafting a Bill of Rights is of funda-
ment al significance. There are principled and pragmati c reasons for laying stress
on a participative approach. The principled reason is that deliberation is always
an essential aspect of reflective |law and policy formation in a political com
munity. This is even nmore so in the case of a Bill of Rights. If we have noved
fromclassical liberal to social denocratic nodels of human rights, then parti-
cipation is central to the drafting process. The pragmatic consideration is that
if one wants a Bill of Rights to have an inpact then people need to have a sense
of ownership of the final docunent. If the Bill of Rights is to assunme the exal -
ted status of the "sacred"” text in a secular society then its shape (not sinply
the choice to accept or reject it) nust be deternined by a broadl y-based process
of popul ar participation. In Northern Ireland the Human Ri ghts Comm ssion is mak-
ing a considerable effort to ensure that this is precisely what happens. A fina
point relates to the courts. If "the people” are seen to have spoken through this
docunent there should be less judicial concern with taking a restrictive ap-
proach. The courts will assune the role of guardians of the rights sel ected by
the conmunity.

*62 Which Rights to Include?

The Agreenent provides some gui dance on this question. There is also a |arge
body of national and international experience to draw upon when deci di ng which
rights to include and their precise wording. The issue for Northern Ireland is
conj oi ning the wi shes of the population with the | anguage of the Agreenent. Com
parative and international experience can assist the task.

Human rights can be viewed as those rights which we possess independently of
t he existence of political community. Historically, rights were said to pre-exist
the state and inhere in individuals as human beings. The principal role of lawin
this conception is to protect these "natural rights". [FN55] Loughlin has charted
the political novenent to project this vision of social existence into nationa
and international |egal orders. [FN56] The notion that there are such things as
natural rights is rightly derided today (proponents of rights discourse have had
to "cone down to earth") but it continues to have a powerful political force as
rhetoric. Rather than challenge the natural rights argunent the nore interesting
work is in seeing which particular views of human rights win in the social con-
versations around | egal regulation. This will be instructive in the debates in
Northern Irel and.

Wi ch rights should be included in a Bill of Rights for Northern Ireland?
[ FN57] There has been sone analysis of this issue already. The debate over which
rights to include is fundanental ly shaped by the | anguage of the Agreenent. Each
substantive right will have to be accommpdated within its terns. The instrunent
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could thus be a narrow one which supplenents the ECHRin a limted way, or a nore
br oadl y- based docunent which conpares well with others. There are nunerous ex-
anpl es of other instrunents that mght be drawn upon. The Bill of Rights con-
tained in Chapter Two of the South African Constitution is a useful starting
point. This includes econonic and social rights as well as civil and politica
rights. [FN58] The Constitution nmakes clear that the Bill of Rights is intended
to be a "cornerstone of denocracy in South Africa". [FN59] One cannot neglect the
particul ar circunstances of South Africa, however, it is a useful exanple of the
rights that might be included in a nodern Bill of Rights. The linkage of the Bill
of Rights to denocracy is of particular relevance in Northern Ireland where the
new constitutional structures are so clearly based on the right to participate.

| suggest that the Agreenent does not mandate a narrow and restrictive ap-
proach. There are two reasons which stand out. First, the Declaration of Support
stresses that this is to be a "fresh start” and a "new begi nni ng" based upon the
protection and vindication of the human rights of all. A Bill of R ghts which
I acked i magi nati on would hardly conformw th this anbition. A fresh start would
not be possible on the basis of *63 a docunment which sinply replicated a narrow
view of political and legal life in Northern Ireland. Second, it m ght be argued
that the particular circunstances of Northern Ireland demand an expansive view.
In a context where the dominant societal narrative is of twd, and only two, com
nmuni ties, then an anbitious Bill of R ghts would pernit an already nore conplic-
ated picture to energe fully in the public sphere. The Agreenment is clear that
the principles of nutual respect for the identity and ethos of both conmunities
and parity of esteemnust be reflected in this docunent. One can take a di mview
of this and argue that it perpetuates the "both comunities" narrative and thus
shoul d be strongly resisted. This is a mistake. A recognition of the past does
not nean that a fresh start is inpossible. Gven the particular circunstances of
Northern Ireland it would be surprising if the Bill of Rights did not contain
reference to the ideas of nutual respect and parity of esteem Wat should not be
negl ected, however, is that the instrument should reflect these principles. It
does not need to be restricted exclusively to them

By establishing working groups on particular issues the Human Ri ghts Conmi s-
sion signalled, whether intentionally or not, the sorts of areas which m ght be
i ncl uded. [FN60] The ones that often attract attention are econom ¢ and soci al
rights. The tendency to problemati se these rights is open to question. Wile they
rai se conplex issues, it is arguable that these are no nore conplicated than the
ones which surround civil and political rights. Care nust be taken not to permt
an ideol ogi cal argument agai nst econom c and social rights to infect the process
of drafting these rights. Caution in this area is frequently based on dated as-
sunptions about the nature and enforcenent of nodern human rights law. |f human
rights are indivisible then why should we contenpl ate different mechani snms of en-
forcement ?

As noted, another area where the ECHR is weak is on equality. As is well
known, Article 14 is a deficient equality guarantee. The Council of Europe has
attenpted to address this problemw th the adoption of Protocol No. 12. [FN61]
Thi s new protocol does address sone of the concerns expressed about Article 14.
For exanple, it is a general non-discrinmination provision and is thus not as-
signed a parasitic role. Even with this new Protocol the issue of an equality
ri ght should not be discounted. The Agreenent refers specifically to equality, so
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it should formpart of the text eventually adopted. There are different types of
equality and reference to the identity and ethos of "both comunities" is narrow
er in scope than rights not to be discrimnated against in the public and private
sectors. The issue will be which equality guarantee to adopt. There are severa
that mght formthe basis for a Northern Irish provision. [FN62] The equality
provision in the South African Constitution is of particular interest. There is
explicit recognition of the inportance of |egislative and other neasures designed
to "protect *64 and advance persons, or categories of persons, disadvantaged by
unfair discrimnation ..." [FN63] Developnments in E.U. equality laww Il also re-

quire careful attention. The equality clause will have to conmply with E U [|aw.
[FN64] As the E. U continues to deploy discourses of constitutionalismthen its
human rights and equality agenda will become nore significant. This is already

evident in the promulgation of the Charter of Fundanental Rights. [FN65]

Most human rights defined in | aw are not absolute. The practice is to list the
protected rights and then include linmtations. This can be achieved with |isted
[imtations attached to each right. [FN66] Another approach is to include a gen-
eral linmtations clause. [FN67] As | suggest, whichever one is adopted, the
j udges nust be encouraged to develop a fully articulated and val ue-based consti -
tutional jurisprudence.

The substantive provisions of the Bill of Rights are a matter for continuing
debate. W will see whether the Conm ssion opts for an expansive Bill of R ghts
whi ch includes social and economic rights. It is when the instrunent is presented
to the Secretary of State that the politics of the exercise will be in full view
WIIl the British government be prepared to opt for a precedent-setting instrunment
which contains a broad list of rights? WIIl the Irish governnent, which is com
mtted under the terns of the Agreenment to "at |east an equivalent |evel of pro-
tection of human rights", [FN68] be willing to support it? And will the political
parties in Northern Ireland be persuaded that such an instrunent should be en-
dorsed? None of these pragmatic political concerns should prevent the Conm ssion
from adopting a progressive approach

Mechani sns of Protecti on and Anendnent

This final section addresses issues which surround the nechani sns of protec-
tion and anendnent. In formal legal terms entrenchnent of a Bill of R ghts in the
U K is not possible. It is achievable within the devolution schemes because of
the patriarchal nature of the constitutional systemin the UK Wat | nmean is
that the Westminster Parlianment can continue to legislate for Northern Ireland in
areas which cannot be altered by the Assenbly. This has been done in the past
[ FN69] and can be seen in the Northern Ireland Act 1998 al so. The Northern Ire-
| and Assenbly has, for exanple, no power to act inconpatibly with Convention
rights. The Northern Ireland Act could be anended to Ilimt the powers of the As-
senbly with reference to a Bill of Rights (Northern Ireland) Act. Wile entrench-
ing a UK -wide Bill of Rights is problematic this is not the case in Northern
Ireland. The debate over entrenchnent can becone tedious *65 when there is a
failure to conjoin |egal practice with political realities. In practice certain
nmeasures are in fact "entrenched". To classify the present arrangenments as fl awed
under pl ays the denocratic conponent which is reflected in them

There are al so reasons of principle why a Bill of Rights should not be com
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pl etely renoved fromrevision. [FN70] The appropriate way to "entrench" this in-
strument is through the creation of a political and |egal culture where rights
are respected. [FN71] Hunt has noted the problens involved in creating a culture
that is conducive to the effective inplenmentation of the Human Rights Act in the
U K. [FN72] He argues for a specific understanding of the phrase "human rights

culture" linked to the approach defended by the Labour government. [FN73] In par-
ticular, he argues that the Hunan Rights Act reflects a conmtnent to a social
denocratic conception of rights protection rather than a classical |iberal nodel.

[ FN74] Hunt is aware of the problemof assinmilation and observes the tendency of
ort hodoxy to absorb novelty and thus frustrate the ainms of progressive |egisla-
tion. This indicates the inmportance of the political project of creating a rights
culture. [FN75] On this Northern Ireland has the distinct advantage of having a
Human Ri ghts Commi ssion which is prepared to take an assertive approach to en-
couragi ng the devel opnment of a human rights culture. In the context of Northern
Ireland, where there are now established nmechani sms beyond the courts, the nodel
of the Human Rights Act might be appropriate. One alteration that may be required
is to give the Commission a central role in the pronotion of the instrunment and
in nonitoring its inplenentation.

There is continuing disagreenent over the neaning of rights and they are often
drafted in ternms which | eave them open to controversy. [FN76] D sagreenment is at
the heart *66 of the politics of rights discourse and thus continuing delibera-
tion should be an inportant part of a culture of rights. [FN77] Continuing con-
testation need not be feared and in fact is essential to denocratic life. [FN78]
This noves away fromreliance on the courts to a focus on the role of denocratic
institutions and the broader informal and formal public spheres.

Inreality a Bill of Ri ghts would becone a permanent feature of law in North-
ern Ireland precisely because of the political problens that would surround any
attenpt to interfere radically with its content at Westm nster. In a paper pub-
lished in Septenber 1997 the CAJ stated:

"ABill of Rights, to be fully effective, nust have a nore el evated status
than other legislation in the sense that it nust be a docunent which cannot
|ater be easily repealed. As it is neant to be part of the bedrock of society,
it must be protected fromthe whimof subsequent |egislators or judges. This
is not to say that its terns nust be conpletely immutable ... but they nust be
i mmune fromevasion or abolition. This is what we nean when we say that the
Bill of Rights needs to be entrenched." [FN79]

There is a tension in this reasoning between a desire to be open to future devel -
opnents while wishing to ensure that rights are protected agai nst the "whi m of
subsequent | egislators or judges". Wile one can object to the |ink suggested

bet ween (unel ected) judges and (el ected) legislators, the point is a reasonable
one.

One of the main issues surroundi ng enforcenment is whether a new constitutiona
court is required to ensure that the Bill of Rights is effective. There are well -
established reasons for not creating a new institution. [FN80] The principal ar-
gunent against is that it might lead to rights jurisprudence being nmarginalised
within the |l egal systemand therefore not seen as an essential elenment of the
wor k of decision-nakers at all levels. The suggestion is that respect for rights
will be nmainstreanmed if as many deci si on-makers as possi bl e have direct respons-
ibility for enforcenent. Wiile the argunent nakes considerable sense, there are
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reasons to doubt its applicability in the Northern Irish context. There is a his-
tory of mistrust of the judiciary anbng a section of the population in Northern
Ireland. [FN81] A new constitutional court, staffed with individuals *67 with a
sincere and wel | -established record on human rights protection, mght send the
correct signal that the real intention is a fresh start. The new court woul d have
t he onerous task of devel oping a constitutional jurisprudence with the force to
earn the respect of all participants in the | egal system and beyond. G ven the
probl enms that surround judicial activism this new constitutional jurisprudence
woul d have to be val ue-based and anchored in a strong conmitnent to deliberative
denocracy. In other words, a new constitutional court in Northern Ireland would
have to take responsibility for defending a political norality of constitutiona
adj udi cati on based upon the val ues whi ch underpin post-Agreenment |ife. [FN82]
Constitutional jurisprudence in Northern Ireland should devel op on the basis of
expressly articulated value commtnents. [FN83] There is nothing to prevent the
ordinary courts fromenforcing the Bill of Rights, it is just that a new consti -
tutional court would provide the energy and dynani sm needed to nake rights count
in practice. This is not to eulogise the judicial role; such a stance would con-
flict with the views expressed el sewhere in this article. The suggestion here is
that a new institution nmght be one part of the jigsaw, with the anbition to pro-
note the fundanental inmportance of the right to participate and encourage a dy-
nam ¢ public sphere. ABill of Rights might help to "provoke participation".

[ FN84]

There is a nmore fundanental criticismof the idea of a constitutional court.
It is the familiar critique of the judicial role and a fear of the judicialisa-
tion of politics. [FN85] The legitimcy debate arises whenever the judicial role
becomes central to political life. It can be brushed aside in pragmatic terns, by
for exanmple arguing that judges are nore likely to protect rights than other in-
stitutional political actors. The principled objection is harder to defeat. The
nm stake often made is to assune that those who question the judicial role are
sonehow "agai nst human rights”". This is obviously inaccurate. The fear of the ju-
dicialisation of politics springs froma profound belief in the fundanental
nature of the right to participate. My viewis that a constitutional court would
be one part only of the ongoing project of making a human rights culture real. A
Bill of Rights could, for exanple, be highly prescriptive on the role of this new
court and the principles which should guide the interpretative process. The Human
Ri ghts Commi ssion could al so be given a nore inportant role in the interpretative
process. A new constitutional court should be encouraged to take an assertive ap-
proach on issues such *68 as inclusive denocratic procedures and in areas which
facilitate and enhance the "deliberative formof political opinion- and wll-
formation". [FN86] It is also possible to construct a nechani smwhich would pl ace
any new judicial institution within a "robust |egal public sphere". [FN87] In the
context of political and | egal change in Northern Ireland the court could only
derive its interpretations fromargunments anchored in the priorities of politica
denocracy and the inmportance of encouragi ng public deliberation. [FN88] The self-
under standi ng of the court would have to be based on the full recognition that in
a political denocracy contestation nust continue, not sinply over preferences,
but al so over values and the meaning of rights. Human rights thinking does not
transcend politics. [FN89] It is intimately tied to the politics of |oca
struggles and interventions. [FN90] Recognising this fact does not mean the we
have to accept the idea that rights discourse is an indeterninate nmess and of
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little relevance for progressive political struggle. [FN91] A Bill of Rights can
gi ve people a stake in constitutional politics, something that the people of
Northern Irel and have sorely |l acked in the past. [FN92]

Experi ence from el sewhere on the work of constitutional courts is mixed. Con-
stitutional courts can disappoint as well as provide a rich vein of constitution-
al jurisprudence. [FN93] It all depends on how one sees the judicial role in this
context. Those who believe that constitutional courts should act progressively
and decisively to protect human rights are often disappoi nted by what happens in
practice. The worst sin is deference, fromthis perspective. thers are | ess
troubl ed by judicial deference and believe that it is an appropriate node of en-
gagenent in a political denocracy. Follow ng an assessnent of the work of the Ca-
nadi an Supreme Court Beatty states:

*69 "The fact is, and whether it is legitimte or not, the constitution in
Canada resides less in the words of the text than in the legal and politica
theory of the judge." [FN94]

I n advising other states which wish to adopt a Bill of Rights, Beatty makes cl ear
t he fundanental significance of the method of appointnent of the judges. [FN95]
Al so on the Canadi an experience, Russell argues against the idea that the Charter
simply transferred political power to the judges. [FN96] He notes the "judicial
processi ng of social controversy". [FN97] In this process the courts opt for con-
sensual outcones which display an awareness of the particular political context.
In other words, judges consistently engage in a process of constraining their own
power. [FN98] Rather than use the |anguage of transfer perhaps this nmight be un-
derstood as changing the terns of the political and social conversation. In
Northern Ireland a constitutional court which took a robust approach to a Bill of
Ri ghts might confront the inertia of consociationalismin a direct way. The end
result could be a lively debate in the public sphere about the governance of
Northern Ireland and one that goes beyond the traditional narratives of politica
and legal life.

The issue of anendnent has al ready been nentioned. A Bill of Rights should not
be renpbved from processes of amendnent. Each generation has the right to parti-
cipate in shaping the terns of its own governance. To deny this right displays
bot h arrogance and profound m strust. This does not nean that it should be
altered by normal processes of |egislative change. Sone special procedure is re-
quired. If the Bill of Rights exercise is not endorsed in a referendumthen re-
quiring one for any anendnents nmay be inappropriate. Another option is to insist
on a cross-community vote in the Northern Ireland Assenbly. But if the ideais to
"ring-fence" the instrunent then should it be removed fromany interference by
the political process in Northern Ireland? This raises the issue of how any
amendnment m ght work given that the instrunent will be adopted through Westm n-
ster legislation

A Bill of Rights will not be effective unless people can access the rights
contained withinit. If the intention is to nmake rights both practical and ef-
fective then individuals nmust be able to use the instrunment. There are two el e-
nents to this: the inportance of inclusive standing rules; and adequate resources
to enabl e legal action. The Northern Ireland Human Ri ghts Comi ssion coul d be
permtted to take an active role in bringing cases under the Bill of Rights. One
suggestion is that it could have the power *70 to refer proposed legislation to
the courts, or another institution within the Assenbly, to assess whether it is
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conpatible with the Bill of Rights. [FN99] The aimwould be to enrich denobcratic
life by building a strong human rights conponent into the |egislative process.

Concl usi on

The Bill of Rights exercise in Northern Ireland presents an exciting opportun-
ity for people to have a say. It is this stress on participation which should in-
formnot only the drafting of the instrunent but legal and political life after

it has been adopted. The instrunent should operate to disrupt sone of the cosy,
and cl osed, narratives that operate in the Northern Irish public sphere. This is
not to argue for a parochial approach to human rights law. In fact, human rights
law i s best viewed as part of the devel opnent of cosnopolitan forns of denocracy.
Human rights | aw and i ssues of denobcratic governance are no | onger confined wth-
in national borders. [FN1] The content of the instrunent nay well be shaped by
Bills of Rights from el sewhere, but openness to conparative experience need not
stop there. The judges m ght be persuaded to join what has been ternmed "transna-
tional judicial conversations on constitutional rights". [FN2]

It is easy to deride those who express a preference for deliberative forms of
denocracy. An insistence on the priority of denbcracy can be depicted crudely as
a preference for "dangerous najoritariani sn'. People (including judges) often act
unreflectively. Preference formation can take place in public spaces renpoved from
ef fective deliberation. The result, as in the asylumdebate in the UK , is a de-
bate which is based upon nythology, with little or no acknow edgenent of the em
pirical reality of asylum seeking. This should not |ead to the abandonment of de-
liberative foruns as the nost appropriate places to reach consensus on these is-
sues.

Northern Irel and has shown how denocracy can be crafted to tackle the problens
of mmjoritarianismand the well-known deficiencies of the Wstm nster nodel, when
applied inappropriately to local contexts. There are weaknesses in the schenme ad-
opted in the Agreenent and these may in fact facilitate its eventual coll apse.

VWhat a Bill of Rights can do is enrich political denocracy and encourage dia-
| ogue. The inertia which may result from consociational denocracy [FN3] can be
tackled with an inclusive human rights agenda. My argunent is that a Bill of

Ri ghts has the potential to enhance denocratic life by pronmoting the conditions
whi ch make a healthy participatory denocracy possible. Human rights and politica
denocracy need not be in constant conflict, even in Northern Irel and.

FN1. See Neil Walker, "Beyond the Unitary Conception of the United Ki ngdon®?"
[ 2000] Public Law 384, who describes the constitutional reform agenda as "unargu-
ably" the nost far-reaching of the twentieth century. See al so John Morison, "The
Case Agai nst Constitutional Reforni (1998) 25 Journal of Law and Society 510.

FN2. K. D. Ewing, "The Politics of the British Constitution" [2000] Public Law
405.

FN3. See K. D. Ewi ng and Conor Cearty, The Struggle for Civil Liberties: Politic-
al Freedom and the Rule of Law in Britain, 1914-1945 (2000).

FN4A. For a useful exanple see Walker, op. cit., n. 1. He notes (p. 398) that the
unitary conception of the U K nay be nore acconmopdati ng of diversity than the
f ederal nodel.
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FN5. The Westminster Parlianent retains the legal authority to |egislate for
Northern Ireland, even in transferred matters, see Northern Ireland Act 1998
s.5(6).

FN6. See generally Colin Harvey, "The New Begi nning: Reconstructing Constitution-
al Law and Denocracy in Northern Ireland" in Colin Harvey (ed.), Human Rights,
Equal ity and Denocratic Renewal in Northern Ireland (2001, forthconing); Colin
Harvey, "Conplex Conversations: Legality, Politics and Constitutionalismin
Northern Ireland® (2000) 3 Contenporary Issues in Irish Law and Politics 70;
Colin Harvey, "Governing After the Rights Revolution" (2000) 27 Journal of Law
and Society 61; Colin Harvey, "Legality, Legitimacy, and Denocratic Renewal : The
New Assenmbly in Context" (1999) 22 Fordham International Law Journal 1389.

FN7. See Brigid Hadfield, "The Bel fast Agreenent, Sovereignty and the State of
the Union" [1998] Public Law 599, at p. 616: "Perhaps, however, in the |ight of
the introduction of considerable constitutional changes within and throughout the
United Kingdom the tine is now as ripe as it ever has been to reject the |an-
guage of overall sovereignty and to forge a new constitutional |anguage and

t hi nki ng. "

FN8. | am aware that repeated reference is made to the Hunan R ghts Act 1998 as a
Bill of Rights for the UK If it is to be described as a Bill of R ghts then it
is arather linmted one which did not follow fromw de-rangi ng popul ar partici pa-
tion.

FN9. Section 69(7).

FN10. See Peter H Russell, "Canada's Charter of Rights and Freedons: A Politica
Report" [1988] Public Law 385: "lIndeed, | sonetimes have the inpression that the
Charter will turn our |aw schools into schools of divinity with the Charter as
holy covenant, the justices of the Suprene Court of Canada as the prophets of The
Wrd, with the | aw professors disputing which of themhave got it right."

FN11. See Francesca Klug, Values for a Godl ess Age: The Story of the United King-
dom s New Bill of Rights (2000).

FN12. Roger Cotterrell, Law s Conmunity: Legal Theory in Sociol ogi cal Perspective
(1995) pp. 308-310.

FN13. For the argunent that it should not be regarded as sinply an ordinary stat-
ute see Anthony Lester, "The Art of the Possible--Interpreting Statutes and the
Human Rights Act" [1998] E.H R L.R 665.

FN14. See John Wadham "Bringing R ghts Hal f-way Hone" [1997] E.H R L. R 141.

FN15. There are of course sound reasons why Northern Ireland should be viewed as
exceptional in this regard, but this will not prevent questions being raised on
this matter. The tendency to | abel the Human Rights Act 1998 as a Bill of Rights
adds to confusion in this area.

FN16. There was the suggestion of a charter of human rights in the White Paper
published prior to the Northern Ireland Constitution Act 1973, but it was never
realised, see Northern Ireland Constitutional Proposals (1973) Cmd 5259 paras
90-105. See al so Report of a Committee to consider, in the context of civil
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liberties and human rights, neasures to deal with terrorismin Northern Ireland
(1975) Cmd 5847 (Gardi ner Report) para. 21: "[Clonsideration should be given to
the enactnent of a Bill of Rights." Note Lord MacDernott's reservations (p. 57):
"Just at the end of Chapter 1 a nunber of devel opnents designed to inprove socia
conditions are nentioned. Most of these rank as acceptable projects: but | do not
think the same can be said without nuch further thought about the suggestion for
a Bill of Rights which the Report nakes at this point. This is a difficult |egis-
| ati ve subject which does not always live up to its expectations. For ny part, |
woul d prefer not to see it raised or recormended by this Conmittee." It is recog-
ni sed that human rights are not the answer to all the problens faced in Northern
Ireland, see Brice Dickson, "New human rights protection in Northern Irel and"
(1999) 24 European Law Revi ew 3.

FN17. See Standi ng Advi sory Commi ssion on Human Rights (SACHR), The Protection of
Human Rights by Law in Northern Ireland (1977, Cmd 7009). SACHR was a consi st ent
advocate of the incorporation of the ECHR into donmestic law in the U K "The main
concl usi on whi ch we have reached in answer to our first question is that the |eg-
al protection of human rights in Northern Ireland should be increased and that
one of the ways in which this should be done is by the enactnment of an enforce-
able Bill of Rights. W believe the nost appropriate way of doing this would be
to incorporate the European Convention into the donestic |egal system of the
United Kingdom" (para. 6.05). It later becane nuch nore open to the idea of a
Northern Irish Bill of Rights. For the reasoning behind its decision to enbark on
this study see First Annual Report 1974-75 HC 632. One reason was that the North-
ern Ireland Constitution Act 1973 fell so far short of the "major charter for the
protection of human rights" that was pronised, (para. 69).

FN18. For early evidence see The Northern Ireland Constitutional Convention Re-
port 1975 HC 1. The Convention was established under s.2(1) of the Northern Ire-
| and Act 1974 "for the purpose of considering what provision for the governnent
of Northern Ireland is likely to command the nost w despread acceptance

t hr oughout the conmunity there". On human rights the Convention concl uded that
there should be a Bill of Constitutional R ghts to guarantee the stability and
integrity of Northern Ireland and a Bill of Rights and Duties to protect the
rights of the individual citizen, (para. 141). See also CAJ, Making Ri ghts Count
(Cctober 1990) p. 29: "The notion of introducing a Bill of Rights into British or
Northern Irish law attracts strong support anbngst a wi de range of people. It is
clear fromthe views assenbled in this chapter that there is al nbst unani nous
support for the idea anbngst every political party in Northern Ireland. In spite
of this groundswell of opinion there has been little action on the part of our

| egislators.” For a sceptical argunent about the value of Bills of Rights in gen-
eral see Mark Tushnet, "Living with a Bill of R ghts" in Conor Gearty and Adam
Tonki ns (eds), Understanding Human Ri ghts (1996) 3, at p. 4. "M/ general thesis,
stated broadly, is that, if adopted today, an entrenched Bill of Ri ghts enforced
by a judiciary like that in the UKis likely to have a relatively conservative

effect on political outcones ... | do believe ... that in the nbdern era those
bills of rights that are likely to be adopted and enforced by the judiciaries in
place at the tine the bills are adopted will have a particular conservative
form"

FN19. See Brigid Hadfield, "The Northern Ireland Constitution Act 1973: Lessons
for Mnority Rights" in P. Cunper and S. Wweatley (eds), Mnority Rights in the
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"“"New' Europe (1999) 129.
FN20. CAJ, op. cit., n. 18 p. 12. See SACHR, op. cit., n. 17.

FN21. See Scottish Human Rights Forum A Human Ri ghts Commi ssion for Scotl and--
di scussi on paper (March 2000) where reference is made to the Northern Irel and Hu-
man Ri ghts Conmi ssi on.

FN22. Cm 3883. See generally Colin Harvey and Stephen Livingstone, "Hunman R ghts
and the Northern Irel and Peace Process"” [1999] EH R L.R 162.

FN23. Para. 2.

FN24. Para. 2.2.1.

FN25. Para. 1.

FN26. Northern Ireland Act 1998 s.69(7).

FN27. Brendan O Leary, "The Nature of the Agreenment” (1999) 22 Fordham I nterna-
tional Law Journal 1628 cf. Paul Bew, "The Bel fast Agreenent of 1998: from ethnic
denocracy to a nulticultural consociational settlenent"” in Mchael Cox, Adrian
Guel ke and Fiona Stephen (eds), A Farewell to arns? From'long war' to | ong peace
in Northern Ireland (2000) 40.

FN28. O Leary, ibid., p. 1630.
FN29. ibid., p. 1631
FN30. i bid.

FN31. This is an aspect of the structures of governnment of many divided comunit-
i es, see Tom Hadden and Elizabeth Craig, Integration and Separation: Rights in
di vi ded societies (1999).

FN32. Rights, Safeguards and Equality of Qpportunity, para. 4.
FN33. See Wal ker, op. cit., n. 1 p. 396.

FN34. This thinking is evident in the following fromthe 1950s, F. H Newark,
"The Law and the Constitution" in Thomas Wl son (ed.), U ster Under Honme Rule: A
Study of the Political and Econonmic Problens of Northern Ireland (1955) 14, at p.
54: "The advent of a Socialist government at Westminster added an entirely fresh
problemto conplicate the inter-relations between Great Britain and Northern Ire-
| and. Once the constitutional question is excised fromdiscussion between U ster-
nmen it is usually found that their political nmake-up consists of a hard core of
conservatismwith a certain overlay of ol d-fashioned radicalismon such natters
as religious liberty, independence of thought, and the like. Certainly the aver-
age Usterman is no socialist, and yet he now finds that the step-by-step policy
has of necessity lured himinto socialistic experiments of which he di sapproves
in principle and which he finds expensive in practice. Consequently it is not
surprising that the question of union is now sonetinmes di scussed froma new
angle."

FN35. The broad equality agenda that has enmerged nmay in fact be the nodel to fol-
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| ow, see Northern Ireland Act 1998 s. 75.
FN36. Op. cit., n. 27.

FN37. See Arend Lijphart, "Self-Determ nation versus Pre-Determ nation of Ethnic
Mnorities in Power-Sharing Systens" in WIl Kynmicka (ed.), The Rights of M nor-
ity Cultures (1995) 275. The reference in this paper to "self" rather than pre-
determ nation of belonging is significant in Northern Ireland. Menbers of the Le-
gi slative Assenbly (MLA) have a choice to designate thensel ves as a Nationali st,
Uni oni st or O her.

FN38. For an exanple of the clash between collective and individual rights in the
South African context see Christian Education South Africa v. Mnister of Educa-
tion (2000) 9 B.H R C. 53 (SACC). An unbrella body of independent Christian
school s argued, unsuccessfully, that the prohibition of corporal punishnment viol-
ated their right to freedomof religion and cultural life.

FN39. Hugh Corder, "The Process of Negotiating and Drafting the South African
Constitution" paper presented in Belfast, Decenber 10, 1998.

FN4O. Rol and Penner, "The Canadi an Experience with the Charter of R ghts: Are
there Lessons for the United Kingdon?" [1996] Public Law 104.

FNA1. Ibid., pp. 106-107, he notes the way that a "denocratic crucible" was
forged and the inportance of the new social novenents (wonen, aboriginals, the
di sabl ed, religious, ethnic and | anguage ninorities) in this process.

FN42. Peter H Russell, "The Effect of the Charter of R ghts in the Policy-Mking
Rol e of the Canadian Courts"” in F.L. Morton (ed.), Law, Politics and the Judicial
Process in Canada (1984) 291, at p. 299: "I would be rmuch happi er about section

15 if its adoption as part of the law of our constitution had followed a w de-
spread public and parlianentary discussion about the principles and practice of
equality. But that is not the case.”

FN43. Op. cit., n. 40.

FN44. Andrew Arato, CGivil Society, Constitution, and Legitimcy (2000) p. 250:
"Today it is unthinkable that |egitimte constitution naki ng bypass extended pub-
lic discussion. Such discussion socializes the main actors who can therefore ad-
vance and defend positions for which normatively convincing argunents can be de-
vised." Penner, op. cit., n. 40 p. 107 notes that one |l esson from Canada is that
popul ar backing will encourage the judges not to be overly cautious.

FN45. Penner, ibid., pp. 108-109. There are those who remai n opposed to what is
viewed as the judicialisation of politics, see, for exanple, M chael Mandel,
"Denocracy and the New Constitutionalismin Israel” (1999) 33 Israel Law Review
259; Mchael Mandel, "A Brief History of the New Constitutionalism or 'How we
Changed Everything so that Everything would Renain the Same"' (1998) 32 |srael
Law Review 250. Cf. Dieter Gimm"Constitutional Adjudication and Denocracy”
(1999) 33 Israel Law Review 193.

FN46. Jereny Wal dron, Law and Di sagreenment (1999).

FNA7. Ibid., p. 213.
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FN48. K. D. Ewing and C. A GCearty, "Rocky Foundations for Labour's New Ri ghts"
[1997] E.H R L.R 146.

FN49. Ibid., p. 150.
FN50. First Annual Report 1999-2000, HC 715.

FN51. Equality, education, |anguage, culture and identity, victinms, social and
econom ¢ rights, children and young people, crimnal justice and inplenentation

FN52. The advertising canpaign included the use of billboards with the nmessage
"Who needs human rights? Al of us".

FN53. This included the production of a "Training for Facilitators" programe as
well as the publication of a detailed training manual

FN54. The original plan was to submt its draft advice to the Secretary of State
i n Decenber 2000. This was revised to March 2001 and then 2002, see Northern Ire-
I and Human Ri ghts Conmi ssion Strategic Plan 2000-2002 (2000).

FN55. See Martin Loughlin, Swords and Scal es: An Exanmination of the Relationship
Bet ween Law and Politics (2000) pp. 197-214.

FN56. | bid.

FN57. For one exanmple of a proposed Bill of Rights for Northern Ireland see CAJ,
A Bill of Rights for Northern Ireland (1993).

FN58. Freedom of trade, occupation and profession (s.22); |abour relations
(s.23); environnent (s.24); housing (s.26); health care, food, water and socia
security (s.27). For an argunment about the neglect of social rights in Britain
see K D. Ewing "Social Rights and Human Rights: Britain and the Social Charter-
- The Conservative Legacy"” [2000] EH RL. R 91

FN59. Section 7(1).
FN60O. Op. cit., n. 51.

FN61. The Protocol was opened for signature on Novenmber 4, 2000. Article 1
provides: "1. The enjoynent of any right set forth by |aw shall be secured

wi t hout discrimination on any ground such as sex, race, colour, |anguage, reli-
gion, political or other opinion, national or social origin, association with a
national mnority, property, birth or status. 2. No one shall be discrimnated
agai nst by any public authority on any ground such as those mentioned in para-
graph 1."

FN62. See, for exanple, Canadian Charter of Rights and Freedons s.15; South
African Bill of Rights s.9.

FN63. Section 9(2). See Grete S. Vogt, "Non-discrinmnation in South Africa under
the new Constitution" [2000] Public Law 187; Evadné Grant and Joan G Small, "Dis-
advantage and Di scrim nation: The Energing Jurisprudence of the South African
Constitutional Court" (2000) 51 Northern Ireland Legal Quarterly 174.

FN64. See, for exanple, Article 13 E.C. Treaty and Council Directive of June 29,
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i mpl ementing the principle of equal treatnment between persons irrespective of ra-
cial or ethnic origin [2000] O J. L180/22.

FN65. See Sandra Fredman, Christopher McCrudden and Mark Freedl and, "An E. U.
Charter of Fundanmental Rights" [2000] Public Law 178; J.H H Wiler, "Does the
Eur opean Union Truly Need a Charter of Rights?" (2000) 6 European Law Journal 95.

FN66. The approach taken in the ECHR
FN67. This nmethod can be found in the South African Bill of Rights, see s.36.
FN68. Ri ghts, Safeguards and Equality of Qpportunity, para. 9.

FN69. Governnent of Ireland Act 1920 and the Northern Irel and Constitutional Act
1973.

FN70. See K. D. Ewing, "Human Ri ghts, Social Denocracy and Constitutional Refornt
in Cearty and Tonkins, op. cit., n. 18 p. 40.

FN71. Cf. The Northern Ireland Constitutional Convention Report, op. cit., n. 18
para. 137: "The Bill of Rights, in order to provide a neani ngful safeguard and
source of reassurance to minorities, nust be entrenched so that the anmendi ng pro-
cess is set apart fromordinary | aw maki ng. The required procedure should be
stated in the legislation itself."

FN72. Murray Hunt, "The Hunman Rights Act and Legal Culture: The Judiciary and the
Legal Profession" (1999) 26 Journal of Law and Society 86.

FN73. Ibid., p. 89: "It is clear fromthe Act's own provisions, fromits funda-
nmental schenme and fromthe various governnent pronouncenments surrounding its en-
actnent, as well as fromits place in the wi der programme of constitutional re-
form that it is designed to introduce a culture of rights that is nmore comunit-
arian than libertarian in its basic orientation. In such a human rights culture,
the individual citizen is nmore than the nere bearer of negative rights against
the state, but is a participative individual, taking an active part in the polit-
ical realmand accepting the responsibility to respect the rights of others in
the community with whom he or she is interdependent."

FN74. Cf. Philip Pettit, Republicanism A Theory of Freedom and Gover nment

(1997) p. 304: "The rights required will be richer than any that |aw al one could
support and they will depend on the sort of informal inplenmentation that is pos-
sible only in a vibrant civil society where people show a willingness to come to
one another's assistance. That is why the republican tradition has always in-
sisted on the inmportance of a supply of civic virtue for the stability of a free
state."

FN75. For a useful insight into the practical problens presented see Jereny
Croft, Wiitehall and the Human Rights Act 1998 (Constitution Unit, 2000). He
notes (p. 80) that a | ong "beddi ng down" period is planned for the Human Ri ght
Act and that the government is going to wait before any consideration is given to
a Bill of Rights for Britain

FN76. Tom Canpbel |, "Human Rights: A Culture of Controversy" (1999) 26 Journal of
Law and Soci ety 6.
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FN77. | bid.

FN78. See generally John S. Dryzek, Deliberative Denocracy and Beyond: Liberals,
Critics, Contestations (2000); Iris Marion Young, |nclusion and Denocracy (2000).

FN79. CAJ, Making a Bill of Rights Stick: Options for Inplenentation in Northern
Ireland (Septenber 1997) p. 2. Later in the paper (p. 9) the following is stated:

"It is unrealistic to expect a Bill of Rights to address all issues for all tineg,
so the wish for permanent entrenchment nust be bal anced agai nst the need to have
sone nmechani sm whereby | ater generations can change the Bill of Rights in appro-

priate circunstances."”

FN80O. See SACHR, op. cit., n. 17 para. 6.13, arguing that there is no need for a
speci al court.

FN81. The past record is not a good one, see Brice Dickson, "The European Conven-
tion and the Northern Irish Courts" [1996] E.H RL.R 496, at p. 510: "Looking at
Northern Irish cases in the round, one can safely say that the views of the
Northern Irish judiciary as to the applicability of the European Convention in
Northern Irish law are restrictive." The Scottish courts took a simlarly re-
strictive approach, although this appears to have altered following the entry in-
to force of the Hunman Rights Act, see Gavin W Anderson, "Using Human Ri ghts Law
in Scottish Courts" (2000) 23 European Law Review 3: "I conclude that, as things
stand, the Human Rights Act has already effected a considerable shift of power in
Scotl and, fromthe el ected branches of government to the judiciary."” Cf. M chael
J. Beloff and Helen Muntfield, "Unconventional Behaviour? Judicial Uses of the
Eur opean Convention in England and Wal es" [1996] E.H R L.R 467.

FN82. For an argument in support of the val ue-based approach in the South African
context see Max du Plessis, "The legitimacy of judicial reviewin South Africa's
new constitutional dispensation: insights from Canadi an experience" (2000) 33 The
Conparative and International Law Journal of South Africa 227.

FN83. See Sandra Fredman, "Allies or Subversives? The Judiciary and Denocracy"
(1998) 32 Israel Law Review 407

FN84. See Davi d Dyzenhaus, "The New Positivists" (1989) 39 University of Toronto
Law Journal 361. p. 378: "[A] charter that promises not only freedomand justice
for all but also equality provides a forumin which consciousness can be raised.
Lawyers can aimto rai se consci ousness and provoke participation by focusing pub-
lic attention on the way in which society fails to live up toits formally en-
acted promse."

FN85. See generally, C. Neal Tate and Torbj6rn Vallinder (eds), The d obal Expan-
sion of Judicial Power (1995); Mandel, op. cit., n. 45,

FN86. Jurgen Habernas, Between Facts and Norns: Contributions to a Discourse The-
ory of Law and Denocracy (1996, trans. WIlliam Rehg) p. 280

FN87. I bid.

FN88. See Janes Bohnman, Public Deliberation: Pluralism Conplexity and Denobcracy
(1996) p. 27, he defines public deliberation as "a dial ogical process of exchan-
gi ng reasons for the purpose of resolving problematic situations that cannot be
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settled without interpersonal coordination and cooperation".

FN89. Cf. Dickson, op. cit., n. 16 p. 7. The point is well nmade by Loughlin, op.
cit., n. 55 p. 203: "[Rights discourse remains intrinsically a formof political
di scourse ... Rights are local, historically-rooted clains, not fixed univer-
sals.”

FN90. Costas Douzi nas, The End of Human Ri ghts (2000) p. 144.

FN91. See Mark Tushnet, "An Essay on Rights" (1984) 62 Texas Law Review 1363. Cf.
Didi Herman, "Beyond the Rights Debate" (1993) 2 Social & Legal Studies 25.

FN92. See Russell (1988), op. cit., n. 10 p. 399: "Adding a bill of rights to the
Canadi an constitution gave citizens a stake in the constitution that they did not
have before."

FN93. See David Beatty, "The Canadi an Charter of Rights: Lessons and Lanents" in
Gavin W Anderson (ed.), Rights and Denocracy: Essays in UK-Canadi an Constitu-
tionalism (1999) 3, at p. 21: "Summarising the evol ution of Canadi an constitu-
tional |aw since the entrenchment of the Charter is a relatively straightforward
affair. There really is no disagreenent anbng those who study the judgnents of
the Court that, after an initial flurry of activity, increasingly over tine and
as new justices took their seats on the Bench, the Court adopted a highly defer-
ential even subnissive posture towards the other two branches of governnent." For
a statistical analysis of the first one hundred cases see F.L. Mdrton, Peter H
Russell, and M chael J. Wtley, "The Suprenme Court's First One Hundred Charter of
Ri ghts Decisions: A Statistical Analysis" (1992) 30 Gsgoode Hall Law Journal 1.
Inits first one hundred decisions it upheld thirty-five per cent of Charter

cl ai ns.

FN94. Beatty, ibid., p. 24.

FN95. The issue of judicial appointnments has attracted increased attention in
Ireland and the U K recently, see Constitutional Review G oup, The All-Party

O reachtas Committee on the Constitution (4th Progress Report), The Courts and
the Judiciary (1999); Constitutional Review G oup, Report of the Constitutional
Revi ew Group (May 1999) and Appendix 17; Criminal Justice Review Group, Review of
the Crimnal Justice Systemin Northern Ireland (2000) ch. 6; Collette Blair, Ju-
di ci al Appointnents (2000); An Independent Scruting of the Appointments Process
of Judges and Queen's Counsel in England and WAl es: A Report to the Lord Chancel -
lor by Sir Leonard Peach (1999); Kate Mlleson, The New Judiciary (1999).

FN96. Peter H. Russell, "Canadi an Constraints on Judicialisation fromWthout" in
Tate and Vallinder, op. cit., n. 85 p. 137.

FN97. Ibid., p. 146.

FN98. Ibid., p. 145: "Mst of the nmenbers of the country's highest court are con-
scious of the political reasons for exercising this constraint." See also Colin
Harvey, "Dissident Voices: Refugees, Human Rights and Asylumin Europe" (2000) 9
Soci al & Legal Studies 367.

FN99. CAJ, op. cit., n. 79 p. 12 where reference is nade to the position in the
Republic of Ireland where the President may refer a Bill to the Suprene Court.
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FN1. Susan Marks, The Riddle of all Constitutions: International Law, Denocracy,
and the Critique of |deol ogy (2000).

FN2. Christopher McCrudden, "A Common Law of Human Ri ghts? Transnational Judicial
Conversations on Constitutional Rights" in Katherine O Donovan and Gerry R Rubin
(eds), Human Rights and Legal History: Essays in Honour of Brian Sinpson (2000)
p. 29. See also Colin Harvey, "The Politics of Legality" (1999) 50 Northern lre-

l and Legal Quarterly 528.

FN3. See Rick WIlford, "Designing the Northern Ireland Assenbly" (2000) 53 Par-
liamentary Affairs 577.
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