Report to NIHRC from Equality Working Group

Part One:  Proposed Equality Clauses for the Bill of Rights

1.
Preambular paragraph on equality 



"To honour those who have gone before, we commit ourselves

to a fresh start, in which we firmly dedicate ourselves to the achievement of reconciliation, tolerance and mutual trust; to the protection and vindication of the human rights of all; and to partnership, equality and mutual respect as being the proper basis of all human relationships".

2.
General equality clause 

"All persons are equal before and under the law and have the right to equal protection and equal benefit of the law.  Equality includes the full and equal enjoyment of all rights and freedoms."

3.
Positive Action clause

"Laws, programmes or activities aimed at achieving and sustaining full and effective equality, in particular to reduce inequalities affecting disadvantaged groups, and which may include specific measures for individuals from such groups, shall be required in furtherance of these objectives.   Such laws, programmes or activities shall not constitute discrimination".

4.
General non-discrimination clause 

"All persons have the right to be protected from any direct or indirect discrimination whatsoever on grounds of race or ethnic origin, colour, sex, marital or family status, language, religion or belief, political or other opinion, possession of a criminal or political conviction, national or social origin, birth, disability, age, sexual orientation or other status"

5.
Clause defining direct discrimination 

"Direct discrimination shall be taken to occur when a person has suffered, will or would suffer disadvantage on the basis of any of the grounds in clause (4 - see above), unless permitted by the provisions of this Bill of Rights".  (The WG assumes that there needs to be a limiting clause here, but is unsure of the best formulation.  This may be something on which the Implementation Group is better able to advise).

6.
Clause defining harassment as a form of discrimination

"Harassment shall be deemed to be a form of discrimination within the meaning of paragraph (see clause 4 above), when unwanted conduct related to any of the grounds referred to in clause (see clause 4 above) takes place with the purpose or effect of violating the physical integrity or dignity of a person, or of creating an intimidating, hostile, degrading, humiliating or offensive environment".

7.
Clause defining indirect discrimination 

"Indirect discrimination shall be taken to occur where an apparently neutral provision, criterion or practice would put any persons at a disadvantage by virtue of their status under clause (see 4 above), unless that provision, criterion or practice is objectively justified by a necessary aim, and the means of achieving that aim are appropriate and proportionate".

8.
Clause defining exceptions 

"A difference of treatment which is based on a characteristic related to any of the grounds referred to in clause (4 above) shall not constitute discrimination where, by reason of the nature of the particular activities concerned, or of the context in which they are carried out, such a characteristic constitutes a genuine and determining requirement, provided that the objective is legitimate and the requirement is proportionate".

9.
Physical Integrity Clause 


For discussion of this issue see attached paper.

Part Two: Explanation and justification of the proposals

Introductory Remarks

Throughout the Working Group's (WG) deliberations, we studied closely the UK's equality obligations under international and European human rights law, and best practice available to us in other Bills of Rights.  In this latter category, we were drawn to two particular texts.  Firstly, the Canadian Charter of Rights and Freedoms (1982) reflects the needs of a society which is multi-cultural and multi-lingual, has a common-law tradition, and a reasonably high standard of living.  Secondly, we studied the South African Constitution which responds to very different social and cultural needs than would a Bill of Rights for Northern Ireland, but was prepared for a society moving out of conflict and, as the most up-to-date Bill of Rights, one which has drawn most recently on good practice elsewhere. 

Our primary objective, however, has been to contribute to the development of a Bill of Rights that reflects the particular circumstances of Northern Ireland.  On the one hand, this meant that we could not ignore the fact that equality is a principle that figures in international law and in Bills of Rights around the world.  Its absence in a Bill of Rights for Northern Ireland would require that we argue that the precedents of elsewhere be ignored – our WG could see no reason for doing so.  

On the other hand, and more importantly we believe, is the fact that equality and discrimination are issues that have been both central to and accentuated by the conflict here.  Despite years of extensive legislation addressing political and religious discrimination, the legacy of inequality and disadvantage is very much still with us.  Clearer objectives need to be set to tackle this terrible legacy, and to ensure that real changes take place on the ground.  The WG moreover believes that equality is an issue that includes but goes beyond the nationalist/unionist political divisions in our society - to concerns of race, class, gender, sexual orientation, disability, etc.  While the religious and political inequalities have proved extremely contentious and difficult to address, particularly in phases of intense political violence, the other inequalities have all too often been marginalised in public and policy debates.

For example, the Working Group noted that people with disabilities are frequently seen as a group with "special needs", rather than as people with human rights, who must be treated as human beings, with rights like everyone else
.  Indeed, many long years of conflict have had a particularly alienating and marginalising impact on a whole series of social groups: young men, working class republican and loyalist communities, women, children and young people, ethnic minorities…  Any attempt to build a socially inclusive society must address these different needs.  While anti-discrimination measures are important, and can address individual disadvantage and discrimination, they alone cannot address issues of social exclusion, deprivation and a legacy of discrimination.  Such issues can only be addressed by positive measures to actively promote equality between individuals and the groups they belong to.

We hope that our proposals will go some way to remedying the failings of the past and contributing to a fairer and more equal society for all.

Textual Explanations

1.
Preambular Equality Paragraph

The Equality WG felt that there was a strong case to be made for a preamble to the Bill of Rights which should be aspirational in tone.  The preamble should seek to enunciate some common values that people in Northern Ireland could share. This would also mean that these NI-wide values would be seen as the framework within which judges would be required to interpret the rest of the Bill. 

Presumably most constitutional documents and Bills of Rights have such introductory and explanatory segments (the Canadian and South African ones do), and the Commission will want to draw on good models from other jurisdictions for various elements of the preamble.  We have not examined in any detail the various alternatives on offer but, regarding equality, the Working Group felt that it could not improve on some of the language that serves to introduce the Good Friday Agreement (see paragraphs 2 and 3 of the Declaration of Support).  

While recognising that there is much disagreement about aspects of that Agreement, we felt that the text we drew upon in making our proposal is not, and has never been, a matter of dispute.   Moreover, we felt that there was, and is, a widespread consensus in Northern Ireland that there is a regrettable legacy of suffering which we should not ignore, and which we should in different ways seek to address.  In addressing this legacy, the text which the WG offers suggests that we should never forget the past, nor should we be condemned to repeat it.  This dual aspiration requires a commitment to actively promote a number of key principles in our relations with each other.

2.
General Equality Clause

The WG believes that there must be a stand-alone general equality clause that expresses in positive terms the principle of equality, and one which is enforceable in law.

The Good Friday/Belfast Agreement asked the Human Rights Commission to advise as to 'a clear formulation of the rights not to be discriminated against and to equality of opportunity in both the public and private sectors".  Moreover, the concept of equality is clearly intended to pervade the new institutional and political arrangements for Northern Ireland - see, for example, references to the Assembly being required to ensure all legislation is in conformity with equality requirements.  The Pledge of Office and Code of Conduct for Ministers also requires that "they serve all of the people of Northern Ireland equally".  Indeed, the Agreement contains a commitment to 'partnership, equality and mutual respect as the basis of relationships'.  

The stand-alone equality provision the Working Group proposes is intended to put this commitment to equality onto a firmer legal footing, so that the rights of people can benefit from a constitutional commitment to equality.  We accordingly drew upon article 26 of the International Covenant on Civil and Political Rights (ICCPR), by which the UK is bound, but article 15 of the Canadian Charter of Rights and Freedoms, and section 9(2) of the South African Constitution, were slightly fuller and better, and we have drawn on these latter texts in particular.  Thus, for example, the Canadians add that everyone is equal not just "before" but also "under" the law, and we believe that this is a concept people concerned about the rule of law will appreciate having emphasised.  The Canadian and South African versions also talk of "equal benefit of the law" alongside "equal protection".  

Please note that we have retained the language of the ICCPR in talking of "all persons" rather than "every individual".  Equality is a right that needs to be exercised both at the individual level and at group level.  

3.
Positive Action

To underpin the right to equality, and in recognition of the current legal situation which already obliges the public sector to promote equality of opportunity, the WG felt that NI's Bill of Rights must include a positive duty to actively promote equality. This can only be done by recognising that people are not all standing on a level playing field and that positive action is needed to address the legacy of past inequalities in treatment.  Several current Bills of Rights in other jurisdictions (including the Canadian and South African ones) have provisions promoting positive action.  In the context of gender, the Amsterdam Treaty (art 141), to which the UK is a party, talks of positive measures which would ensure "full equality in practice between men and women".  


The importance of this provision lies in its ability to address group inequalities.  Anti-discrimination provisions such as those addressed in following clauses are largely geared at redressing unfair treatment at the individual level.  Limiting oneself to an individual-centred approach is however not enough.  Looking at the issue of gender, for example, one must wonder how individual-centred non-discrimination approaches can deal with more deeply seated and institutionalised problems.  Will individual women taking cases of equal pay to the courts ever address the persistent linkage between gender and poverty, the structural impediments to women entering the labour market, the under-valuation of women's work, the responsibility that falls to women for child-bearing and nurturing, and their consequent exclusion from many economic and social benefits?  A broader conception of equality is needed.  Indeed, perhaps, as is already the case in Northern Ireland, it is a combination of anti-discrimination legislation, positive action measures and mainstreaming that is required.  We need to develop a broad array of tactics to address different equality concerns and different needs on the ground.

As to the formulation, the WG drew on the commitment to such positive action in the UN's Convention on the Elimination of Discrimination Against Women (CEDAW), and the Amsterdam Treaty.  We amended it to reflect the need for measures that include but go beyond gender differentials, and simplified it.  We also used terminology from the Framework Convention for the Protection of National Minorities, and drew upon developments in Northern Ireland's law which mainstreams equality. Clearly when "full and effective equality" has been achieved and is capable of being sustained, such positive action will no longer be necessary. 

4.
General non-discrimination clause

At least three distinct elements of this proposed clause need to be explained.

Firstly, the Equality WG is convinced that it is not enough that equality is protected in the Bill of Rights, but believes that discrimination - both direct and indirect - should also be prohibited.  It is this clause which highlights the practical reality that individuals, and members of particular social groups, can often suffer discrimination and need constitutional protection. 

Secondly, we are convinced that both direct and indirect discrimination should be prohibited.  Presumably the arguments against direct discrimination are so well-rehearsed that little needs to be said in this paper.  Suffice it to say that direct discrimination is currently unlawful in a number of areas, and all of the trends in Europe and elsewhere are to extend the prohibition against direct discrimination.  This is such a basic premise that we believe it must figure clearly on the face of Northern Ireland's Bill of Rights.  Indirect discrimination is somewhat more complex, but is already part of several anti-discriminatory legal codes which apply in Northern Ireland and Britain (for more information see the Hepple study2), and is also addressed in European Community law which is binding on the United Kingdom.  Moreover, the advantage of including indirect discrimination in the text of a Bill of Rights means that, without downplaying the individual experience of discrimination, society is also obliged to engage with the wider social impact of discriminatory practices as experienced by groups of individuals.  Last but not least, in defining it as we suggest, Northern Irish society will explicitly accept that discrimination does not have to be overt, intentional, or even conscious, for its impact to be highly damaging to the fabric of society.

The group discussed the issue of "institutionalised" discrimination, and whether it could be said to be covered by the formulation "direct and indirect discrimination".  The MacPherson Inquiry into the Stephen Lawrence murder, talked of "institutionalised racism", and people in Northern Ireland have talked of "institutionalised sectarianism".   Institutionalised discrimination of any kind can be said to have occurred where there has been a "collective failure" on the part of an institution to recognise that its "processes, attitudes and behaviour amount to discrimination through unwitting prejudice, ignorance, thoughtfulness or (racist) stereotyping".  The WG did not come to any formal conclusion as to whether the term needed to be formally included in the Bill of Rights, but was very clear that only a combination of positive action (to compensate for past disadvantage), anti-discriminatory legislation, and anti-harassment policies, could begin to tackle this much more complex form of unwitting prejudice.  

Thirdly, there will presumably be extensive discussion amongst the public about the list of discriminatory grounds that are proposed.   The WG believed that it was necessary to provide a list which would (a) include at least some of the groups likely to benefit from this protection; (b) relate directly to equality issues of particular relevance in Northern Ireland; and (c) not make pretensions to be entirely comprehensive.  The Group studied various listings, some of which were much more extensive than that proposed, but we feel that this listing provides the appropriate balance.  The reference to "other status" is taken from article 26 of the ICCPR, and allows for individuals in a group not currently listed to make their case in future to the appropriate authorities.  In appendix we include some more detailed thinking on the categories covered.  

We did not explicitly mention "victims" since this is not in any other text that we had available to us, and we assumed that other NIHRC Working Groups will be advising the Commission on this specific question.

5.
Clause defining direct discrimination 

The proposal under this rubric seeks to make it clear that no-one should be disadvantaged as a consequence of their membership of a designated group.  The WG examined the language of the new European Community's Framework Directive which talks of "less favourable treatment" but this, and other tests, requires a specific comparator.  Past experience suggests that having to find exact, or even similar, comparators to prove discrimination is unhelpful.  The fact that, for example, men cannot become pregnant should not prevent (as it has done in the past) women seeking redress under sex discrimination legislation, when they were sacked for being pregnant.  

The proposed WG formulation is based essentially on the terminology used in the Equal Treatment Directive (1976) and subsequent interpretations by the European Court of Justice.   This formulation requires that assessments be made as to whether or not "disadvantage" has been suffered, but does not require more specific comparators.
6.
Harassment

It is increasingly recognised in European law that harassment (of all kinds) must be explicitly recognised as a form of discrimination, and the WG thinks that it would be useful to put this on the face of the Bill of Rights.  It could be run along from the previous clause into one single statement if the Commission thinks that useful.  The formulation has been taken directly from the two most recent of the European Union Equality Directives - the Race and Ethnic Origin Directive and the Framework Employment Equality Directive.

We also had considered including a specific clause to address the issue of physical integrity (see discussion below).  However, it was decided that it would be better to integrate explicit reference to "physical integrity" into the harassment clause. The concern of "physical integrity" should be taken to prohibit sexual or emotional abuse or neglect, as well as physical forms of abuse.

We agreed that this clause was particularly significant addition given the discussions of institutionalised discrimination arising from the MacPherson Inquiry.

7.
Indirect Discrimination

The argument for including a prohibition on indirect discrimination is made above (see discussion of clause 4).  Addressing indirect discrimination is also a crucial way of tackling the kinds of institutionalised discrimination which the MacPherson Inquiry talked of (see references earlier in this paper). 

As to the exact formulation, the WG started with the text of the Framework Directive, amending it as appropriate both to move beyond employment-related discrimination and to include all the prescribed grounds. We also thought it was useful to retain a definition that made it clear that it is not necessary to have an intention to discriminate, and that is the significance of including reference to "apparently neutral" concepts.  Such concepts are clearly not intended to have a discriminatory impact, but may nevertheless have such an impact.  There was, however, also some concern within the group at the formulation in the Framework Directive of a "particular disadvantage".  We understand this to serve merely as language making a direct nexus between "disadvantage" and the grounds for discrimination, but to ordinary readers it may suggest that the disadvantage must have either a quantitative or qualitative element to it.  Accordingly, we revamped the language to talk of disadvantage "by virtue of their protected status", which gives the appropriate nexus without any possible confusion about the necessary extent of the disadvantage.

Last but not least, we removed the Framework's reference to a "legitimate" aim, since we considered that "necessary" was less open to overly restrictive understandings, and is more in line with European Court of Justice rulings. 
It is the WG's understanding that the word "practice" does not require that someone actively (if indirectly) do something, but that a practice of inaction would also be covered by this formulation.   

8.
Exceptions

Clearly there are some situations in which a difference in treatment is justifiable, and current anti-discrimination legislation allows for a number of exceptions.  For example - it is permissible to recruit clergymen only from amongst people of a specific religious denomination, to advertise for a black actor to play the part of Othello, to recruit only female staff to work in a women's refuge etc.  

Our formulation is based upon the language used in the most recent European Union Directives.

9.
Physical Integrity

The WG discussed proposing a specific clause that would address physical integrity.  While we assumed that the issue would be covered elsewhere, we felt that there was a particular "equality" perspective.  For example, current legislation allows for the differential treatment of children and adults, in that only the former can be subjected to "reasonable physical chastisement".  Physical abuse frequently occurs in the family context - between spouses, adults and children - and reflects unequal social power relationships.  After some discussion on the topic, it was agreed to draw the issue to the attention of other relevant Working Groups (especially criminal justice) and to integrate it into our clause on "harassment", but to propose no specific separate clause. 

Annexe 1: Categorisation

It might help the Commission if the WG explained some of the discussions that we had around the list of discriminatory grounds to be explicitly recognised (see clause 4).  Please note that one of our goals was to keep the eventual list relatively short and, where necessary, to rely on the "other" status to cover any uncertainties we did not consider.  Thus, for example:

a.
Race or ethnic origin:  There was discussion as to whether to include specific reference to Travellers and/or nomadism, but it was thought unnecessary since Irish Travellers are defined, for the purposes of NI legislation, as being an ethnic minority.

b.
Sex:  We did not explicitly refer to gender re-assignment in the listing. In all recent court cases, the rights of trans-gendered persons have been considered under the rubric of 'sex'. 

c.
Possession of a criminal or political conviction:  In Northern Ireland, we have a large number of former prisoners who might face particular problems of discrimination.  It was felt important to protect former prisoners, both those who have served sentences for criminal activities, and those who consider that they were political prisoners. 

d.
Social Origin:  There was some debate in the group about including specific reference to "geographical location" or "discrimination on the basis of postcode" since there are on occasion differential practices as between rural and urban dwellers, West and East of the Bann, the treatment of those of no fixed abode and so.  In the end, we decided that many of the most egregious problems were likely to flow from the fact that postcodes and the like are used to determine someone's social origin or political beliefs, and that this issue is already covered.  

e.
Disability:  Many possible additions were considered under this category, including people considered to have "socially unacceptable" illnesses or different levels of cognitive ability.  It was agreed that it would be best to maintain the one catch-all term which would be understood at least to include all the definitions of disability covered by the Disability Discrimination Act.  Moreover, the Working Group felt that in case of doubt, the term should be interpreted as widely as possible.  

f.
Immigrants/Asylum seekers:  We considered making specific reference to this social group since they often suffer particularly horrendous forms of discrimination, and it would reinforce that Northern Ireland is, and will increasingly become, a multi-cultural society. The assumption is that the Bill of Rights enunciates rights that apply to all human beings, without distinction to their legal or residential status.  Accordingly, we thought that it was not necessary to make explicit reference to immigrants and asylum seekers. 
Annex 2: Terminology

Short Background Note

Margaret-Ann Dinsmore suggested that it might be useful if a very short note were prepared in advance of our meeting to draw together and explain some of the acronyms that may arise in the course of the discussion.  The following note is the beginning of such an exercise and explains (to the best of my understanding) some of the recent chronology of the equality debate.

PAFT

PAFT stands for Policy Appraisal for Fair Treatment guidelines.  This was a government initiative introduced in January 1994, which was intended to eliminate unlawful discrimination and actively promote fair treatment throughout government policy making and service delivery.  The genesis of these guidelines is somewhat disputed but appears to have been twofold.  Initiatives in Britain were underway to mainstream equality in response to EU measures around gender primarily, and there are equivalent guidelines in Britain still called Policy Appraisal for Equal Treatment.  Peculiar to Northern Ireland, however, was the commitment by government to review the fair employment legislation five years after its revision in 1989 and a recognition that many critics felt that it was insufficient and something like PAFT would make equality and inequality a more central governmental concern.

Despite their introduction in 1994, it gradually became apparent that the guidelines were not having the hoped-for impact, and after extensive exchanges between the public sector and the community and voluntary sector, a campaign was launched to give the guidelines a stronger legislative basis.  This happened in due course and the PAFT guidelines have essentially been replaced by the “statutory duty” (see on).

TSN and New TSN

TSN stands for Targeting Social Need.  Targeting Social Need was announced as a new government spending priority in 1991.  As the Secretary of State explained in March 1992:

“The TSN initiative arose our of a concern over the extent to which the different social and economic experiences of the two main sections of the community contributed to the divisions in our society.  The objective is to tackle areas of social and economic difference by targeting government policies and programmes more sharply at those in greatest need – that is, those areas of sections of the community suffering the highest level of disadvantage and deprivation … Since the Catholic community generally suffers more extensively from the effects of social and economic disadvantage, the targeting of need will have the effect of reducing existing differentials”

Targeting Social Need is essentially a formula for skewing government resources (whether they be intended to fund education, housing, health or whatever) to those most in need. 

In the late 90s, a review of the fair employment legislation focused much greater public attention on the measure and government decided to re-focus the new initiative and re-launch it as “New TSN”.  It is probably fair to say that “new TSN” is little different that old TSN, but it is intended to have slightly more emphasis on employment and employability.

Statutory Duty

In the Good Friday Agreement, there is a paragraph committing government to introduce a statutory duty on all public authorities to promote equality of opportunity between various groups in society.  This commitment now figures in the Northern Ireland Act (section 75).  In compliance with the Act, all public authorities in Northern Ireland, and those in Britain with policies which impact on NI, are obliged to develop detailed Equality Schemes intended to indicate how they will actively promote greater equality of opportunity.  The Equality Commission (newly formed from the old Fair Employment Commission, Equal Opportunities Commission, Commission for Racial Equality and the nascent NI Disability Council) is responsible for monitoring and advising public authorities on this duty.  When it comes fully into place, it will replace the voluntary code that is the PAFT guidelines.  The same groups as covered by PAFT (religious belief, political opinion, gender, marital status, having or not having a dependent, ethnicity, disability, age and sexual orientation) are covered, but the occasion was not taken to extend coverage to groups such as (ex) prisoners, language, national or social origin, etc.

Annex 3

Examples from other Bills of Rights

The following examples of EQUALITY AND DISCRIMINATION provisions from international conventions and national Bills of Rights may assist in the discussion of these and other issues.  They are taken from the early discussion paper produced by the NIHRC and have been supplemented by the Working Group's research.

International standards – 

Universal Declaration of Human Rights (1948), Article 7:

All are equal before the law and are entitled without any discrimination to equal protection of the law.  All are entitled to equal protection against any discrimination in violation of this Declaration and against any incitement to such discrimination.

International Covenant on Civil and Political Rights (1966), Article 26:

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law.  In this respect the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.
International Covenant on Economic, Social & Cultural Rights (1966), Art.2.2:

The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.  (And in article 3) - The States Parties to the present Covenant undertake to ensure the equal right of men and women to the enjoyment of all economic, social and cultural rights set forth in the present Covenant.

UN Declaration on the Elimination of all Forms of Racial Discrimination (1963):

Discrimination between human beings on the grounds of race, colour or ethnic origin is an offence to human dignity and shall be condemned as a denial of the principles of the Charter of the UN, as a violation of the human rights and fundamental freedoms proclaimed in the UDHR, as an obstacle to friendly and peaceful relations among nations and as a fact capable of disturbing peace and security among peoples (article 1).

No State, institution, group or individual shall make any discrimination whatsoever in matters of human rights and fundamental freedoms in the treatment of persons, groups of persons or institutions on the ground of race, colour, or ethnic origin (art 2).

Special concrete measures shall be taken in appropriate circumstances in order to secure adequate development or protection of individuals belonging to certain racial groups with the object of ensuring full enjoyment by such individuals of human rights and fundamental freedoms.  These measures shall in no circumstances have as a consequence the maintenance of unequal or separate rights for different racial groups (art. 2.3).

Everyone shall have equal access to any place or facility intended for use by the general public, without distinction as to race, colour or ethnic origin (art 3.2).

No discrimination by reason of race, colour or ethnic origin shall be admitted in the enjoyment by any person of political and citizenship rights… Everyone has the right of equal access to public service in his country (art 6).

Everyone has the right to equality before the law and to equal justice under the law.  Everyone without distinction as to race, colour or ethnic origin, has the right to security of person and protection by the State against violence or bodily harm, whether inflicted by government officials or by any individual, group or institution (art 7.1).  

This Declaration was developed into a Convention in 1965.

International Convention on the Elimination of Discrimination Against Women (1979):

States Parties condemn discrimination against women in all its forms, agree to pursue by all appropriate means and without delay a policy of eliminating discrimination against women and, to this end, undertake

(a)
 to embody the principle of the equality of men and women in their national constitutions or other appropriate legislation…

(b)
to adopt appropriate legislation and other measures including sanctions where appropriate prohibiting all discrimination against women

(c)
to establish legal protection of the rights of women on an equal basis with men… (article 2)

States Parties shall take in all fields, in particular in the political social economic and cultural fields all appropriate measures, including legislation, to ensure the full development and advancement of women, for the purpose of guaranteeing them the exercise and enjoyment of human rights and fundamental freedoms on a basis of equality with men. (article 3)

Adoption by States Parties of temporary special measures aimed at accelerating de facto equality between men and women shall not be considered discrimination as defined in the present Convention, but shall in now way entail as a consequence the maintenance of unequal or separate standards; these measures shall be discontinued when the objectives of equality of opportunity and treatment have been achieved. (article 4.1)

Convention on the Rights of the Child (1989):

States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.  States Parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child's parents, legal guardians or family members. (article 2)

Declaration on the Rights of Disabled Persons (1975):

Disabled person shall enjoy all the rights set forth in this Declaration.  These rights shall be granted to all disabled persons without any exception whatsoever and without distinction or discrimination on the basis of race, color, sex, language, religion, political or other opinions, national or social origin, state of wealth, birth or any other situation applying either to the disabled person himself or herself or to his or her family (para 2)

Disabled persons have the inherent right to respect for their human dignity.  Disabled persons, whatever the origin, nature and seriousness of their handicaps and disabilities, have the same fundamental rights as their fellow-citizens of the same age…(para 3).

UN Principles for Older Persons (1991), para 18:

Older persons should be treated fairly regardless of age, gender, racial or ethnic background, disability or other status, and be valued independently of their economic contributions.
Regional standards – 

European Convention on Human Rights (1950), Article 14:

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.  (This text is particularly important since this is now included in domestic legislation via the Human Rights Act).

Framework Convention for the Protection of National Minorities (1995), Article 4:

1.
The Parties undertake to guarantee to persons belonging to national minorities the right of equality before the law and of equal protection of the law.  In this respect, any discrimination based on belonging to a national minority shall be prohibited.

2.
The Parties undertake to adopt, where necessary, adequate measures in order to promote, in all areas of economic, social, political and cultural life, full and effective equality between persons belonging to a national minority and those belonging to the majority.  In this respect, they shall take due account of the specific conditions of the persons belonging to national minorities.

1. The measures adopted in accordance with paragraph 2 shall not be considered to be an act of discrimination.

Protocol 12 (intended to extend and strengthen article 14 of ECHR above):

The enjoyment of any right set forth by law shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status (article 1.1).

No-one shall be discriminated against by any public authority on any ground such as those mentioned in paragraph 1 (art 1.2). 

European Union: Council Directive implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (June 2000):

"This Directive lays down minimum requirements, thus giving the member states of introducing or maintaining more favour able provisions".

…The prohibition of discrimination should be without prejudice to the maintenance or adoption of measures intended to prevent or compensate for disadvantages suffered by a group of persons of a particular racial or ethnic origin…(para 17)

…For the purposes of this Directive, the principle of equal treatment shall mean that there shall be no direct or indirect discrimination based on racial or ethnic origin… (article 2.1).

…For the purposes of the (above) paragraph, (a) direct discrimination shall be taken to occur where one person is treated less favourably than another is, has been or would be treated in a comparable situation on grounds of racial or ethnic origin; (b) indirect discrimination shall be taken to occur where an apparently neutral provision, criterion or practice would put persons of a racial or ethnic origin at a particular disadvantage compared with other persons, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary… (article 2.2).

…Harassment shall be deemed to be discrimination within the meaning of the (above) paragraph, when an unwanted conduct related to racial or ethnic origin takes place with the purpose or effect of violating the dignity of a person and of creating an intimidating, hostile, degrading, humiliating or offensive environment… (article 2.3).

European Union: Council Directive establishing a general framework for equal treatment in employment and occupation (November 2000):

…Any direct or indirect discrimination based on religion or belief, disability, age or sexual orientation as regards the areas covered by this Directive (ie employment and occupation) should be prohibited throughout the Community... (para 12).

…The prohibition of discrimination should be without prejudice to the maintenance or adoption of measures intended to prevent or compensate for disadvantages suffered by a group of persons of a particular religion or belief, disability, age or sexual orientation… (para 26).

...This Directive lays down minimum requirements, thus giving the Member States the option of introducing or maintaining more favourable provisions… (para 28).

The purpose of this Directive is to lay down a general framework for combating discrimination on the grounds of religion or belief, disability, age or sexual orientation as regards employment and occupation, with a view to putting into effect in the Member States the principle of equal treatment (article 1).

For the purposes of this Directive, the 'principle of equal treatment' shall mean that there shall be no direct or indirect discrimination whatsoever on any of the grounds referred to in Article 1 (article 2).

(The definitions for direct and indirect discrimination, and of harassment, follow those given in the Race Directive - see above)

African Charter on Human and Peoples' Rights:  

The African Charter includes several references to equality
:

"Every individual shall have the right to work under equitable and satisfactory conditions, and shall receive equal pay for equal work".

This has been interpreted generously by the African Court to include right to fair remuneration, right to equal pay for work of equal value, equality of opportunity for promotion in employment.  Furthermore, under the "right to education" the Court has interpreted this to include - making higher education equally accessible to all, on the basis of capacity.  Under the group rights section of the Charter, it is agreed that:

"All peoples shall be equal.  They shall enjoy the same respect and shall have the same rights.  Nothing shall justify the domination of a people by another". 

This right has been interpreted to mean that states must provide "the constitutional and statutory framework to protect the different sections of national community" and must take "precautions to proscribe any tendencies of some people dominating other".  In a determination of the right to self-determination, the Commission says that "all communities are allowed full participation in political activities and are allowed equal opportunities in the economic activities of the country".

There is a non-discrimination clause prohibiting discrimination on grounds of sex, among other issues, and the African Commission has developed a separate protocol on the rights of women.

National standards –

Constitution of the United States of America (1789), 14th Amendment (1868):

All persons born or naturalised in the United States, and subject to the jurisdictions thereof, are citizens of the United States and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty , or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
Constitution of the Republic of Ireland (1937), Article 40(1):
All citizens shall, as human persons, be held equal before the law.  This shall not be held to mean that the State shall not in its enactments have due regard to differences of capacity, physical and moral, and of social function.
Canadian Charter of Rights and Freedoms (1982), section 15:

(1) Every individual is equal before and under the law and has the right to equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability

Constitution of South Africa (1996), section 9:

(1) Everyone is equal before the law and has the right to equal protection and benefit of the law.

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken.
(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

(4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3).  National legislation must be enacted to prevent or prohibit unfair discrimination.

(5)
Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair.

Miscellaneous commentaries 

Equality – A New Framework (Report of the Independent Review of the Enforcement of UK anti-discrimination legislation) – Hepple Study (2000). 

� We would very strongly argue that this position about disability being a rights issue needs to be articulated to the wider public audience via NIHRC discussion materials and should be included in the final Explanatory Text which we assume will accompany the eventual Bill of Rights for Northern Ireland.


2 Equality: A New Framework – Report of the Independent Review of the Enforcement of UK Anti-Discrimination Legislation, by Professor Bob Hepple QC, Mary Coussey, Tufyal Choudbury of the University of Cambridge & Judge Institute of Management Studies, 2000.


� The Working Group thanks Rachel Murray of Queens for forwarding this material.
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