Report of the Education Working Group

SUMMARY OF PROPOSALS

The individual’s right of access to an effective education

Every individual has a right to an effective education which allows them to the greatest extent possible to develop intellectually, spiritually, physically, emotionally, morally, creatively and aesthetically and to  achieve independence, social and occupational integration and to participate in the life of the community.

The right not to be discriminated against in access to educational institutions

No individual shall be denied admission into any educational institution maintained by the state or receiving state funding on the grounds of their race, religious belief, political opinion, gender, disability, marital status or sexual orientation except in so far as is provided for in law. 

Use of public funds

Public funds should be distributed in order to meet educational need in a manner that is effective, equitable and transparent and without prejudice to the need to redress inequality.  

Freedom to provide education outside the state system

Individuals have the right to found educational establishments with due respect for democratic principles and the maintenance of standards comparable to public education.

Parents have a right to provide their children with education outside school, subject to the child’s right to receive an effective education as defined in Proposal 1.

Accountability

The state shall ensure that schools and other educational bodies will be accountable to parents and pupils for their policies and actions. Parents and pupils have the right of access to information: held about them by educational bodies; which impacts on their educational future; and on the values and ethos of educational bodies.

Parental rights

The state shall to the greatest extent possible respect the right of parents to ensure education and teaching for their children in conformity with their religious, moral, cultural, philosophical and pedagogic convictions.  Specifically, this shall include respect for parents’ rights to choose for their children:  education in integrated schools; education or teaching in minority languages; and for children with learning difficulties, either mainstream schools or schools committed to providing special education.  In all cases, this is subject to the child’s right to receive an effective education as defined in Proposal 1.

The state shall ensure that parents' views  are ascertained and given due weight in determining the nature of educational provision. In particular the state should actively promote the effective participation of parents in educational decision making by establishing and maintaining an independent elected Parents’ Council. 

When planning educational expenditure the state should ascertain and take account of the views of parents in the locality likely to be affected by the decision.

The voice of the child

Every child has the right to be consulted appropriately about their education.

Every child has the right to express his or her own views in relation to all matters affecting their education, either individually, collectively, or by independent representation and those views shall be given due weight.

In addition the state should actively encourage the participation of children in decisions affecting their education by promoting the establishment of pupils’ councils.

The curriculum

Pupils are entitled to a curriculum which is directed towards the educational aims as outlined in Proposal 1.  In particular, the curriculum should afford pupils the opportunity to learn about human rights, democracy, minority languages, religious and cultural diversity, sexuality and disability.

The state should ensure specific provision within the curriculum for human rights education including knowledge of the Universal Declaration, European Convention on Human Rights, Convention on the Rights of the Child, Bill of Rights for Northern Ireland and other relevant international instruments

The state should take appropriate measures to  promote an educational environment  which is supportive of human rights principles and their effective  delivery.

Respect for cultural diversity

The state must ensure that every child receives an education that promotes equality, respect, understanding and effective communication between people of different national ethnic and religious identities.

Language rights 

Every individual has a right to learn English.

The state should take appropriate measures to ensure that, to the greatest extent possible, individuals belonging to linguistic minorities are afforded adequate opportunities to learn their language or to receive education in that language. These measures include   the right to receive nursery, primary and post- primary education in the minority language and to obtain recognised qualifications. 

Equality in employment

In the case of educational institutions which pursue directly and essentially the aim of ideological guidance in the field of religion or belief, and for the particular occupational activities within those institutions which are directly and essentially related to that aim, a difference of treatment based on a relevant characteristic related to religion or belief shall not constitute discrimination where, by reason of the nature of these activities, the characteristics constitute a genuine occupation qualification. 

Every individual employed in an educational establishment has a right to respect for their freedom of thought, conscience and religion within their employment.

GENERAL OVERVIEW:

The Education Working Group met on five occasions.  At the first meeting the issues to be considered were divided into seven broad categories:

· Educational administration

· The curriculum

· Equality of access

· The voice of the child

· Parental rights

· Language rights

· Equality in employment

Individual members took responsibility for co-ordinating and recording the discussion in each of these areas.   Drafts were circulated by e.mail in between meetings. A draft of the proposals from all groups was discussed at the last meeting before the final draft was edited by the chair working with another group member. The detailed rationale for each of the individual rights proposed  is set out in the next section.  However, there were some themes general to the proposed rights and the group’s  thoughts on these matters is set out  below.

Whose rights?

Some of the rights proposed are considered necessary for all individuals in our society whatever their age. These rights are given to the “individual”. However, many of the proposed rights are specifically directed at school-age children and/or their parents.  In these cases, it is understood that the term “parents” includes all those with parental responsibility as defined in the Children (NI) Order 1995. The group has not included a specific clause dealing with the issue of what should happen when  a  child’s views  on aspects of  his or her education conflict with  that  of his or her parents.  This may be an issue, for example in relation to religious education where current law/practice gives parents an absolute right to withdraw the child.  However two points are worth recording. The first is that the parent’s right to choose the type of education which his or her child should receive is always subject to the child’s right to receive an effective education as defined in Proposal 1. Secondly, since Proposal 7 states the child’s views are to be given due weight, it is anticipated that the views of a  child might  override his or  her parents’ wishes.

How should the rights be limited?

Some of the proposed rights contain a limitation to the effect that they are to be achieved to the “greatest extent possible”. It was accepted by the whole group that the reality of education rights is that what can be achieved is dependent often on the availability of resources and/or on the individual’s own capacities.  Some of the group wished to include the limitations which are commonly used in domestic education legislation  (“ provision suitable to his or her age, ability and aptitude and to any special needs he may have” and   the reservation which is also used in relation to parental rights in the ECHR - “in so far as this is compatible with an efficient use of resources”). However, the majority considered these formulations to be over negative.  Instead, they were attracted to the approach in the South African Bill of Rights which guarantees the right  “to the greatest extent possible”. This was considered to incorporate suitable limitations to the right but to do so in a positive way and in a way which allows provision to develop and improve. It was also considered that this wording was more accessible and would therefore be more easily understood by those whose rights were being protected.

How should the rights be enforced?

When considering which rights to include, there was a general assumption that these rights would provide standards by which the state’s actions might be judged in a court of   law and that individuals would have a right of complaint to a court if they consider that their rights have been breached. However, the group also considered that there were some statements which should be included in a Bill of Rights – perhaps in a preamble – but which would not give rise to specifically enforceable right.  No suggested wording is offered but it was considered that the preamble might incorporate the following: (i) a general expression of the significance of education linked to a commitment to providing the resources necessary to fulfil its obligations under the Bill of Rights; (ii) the state’s recognition of the fundamental value of a well-educated society; (iii) the role which education can play in extending the concept of human rights beyond a set of safeguards to encompass governmental obligations to promote and secure a positive culture of  human rights and equality.  A further suggestion for the preamble is a statement in relation to the right to be educated in minority languages. It was felt that this issue is often over politicised in Northern Ireland and that the preamble to the Bill of Rights might include a statement along the following lines; “The state recognises the general value to society of a pluralistic and multi-lingual population.”

Other issues?

The group considered a wide range of issues but acknowledges that there are other issues pertinent to education which it did not have time to address. For example, although the issue of school bullying was raised in early discussions, it was not addressed by the group other than to the effect that it might be covered by a more general right to safety of person.  Likewise, at a later stage of the discussions one member proposed   that the education rights should include a “right to play”.   Many of the group found this proposal attractive but time constraints did not allow this to be fully discussed and it has not therefore been included in the list of proposed rights.

EQUALITY OF ACCESS TO PROVISION

Proposal 1 – the right of access to an effective education

Every individual has a right to an effective education which allows them to the greatest extent possible to develop intellectually, spiritually, physically, emotionally, morally, creatively and aesthetically and to achieve independence, social and occupational integration and to participate in the life of the community.

Rationale 

There are many individuals and groups within our society who have difficulty accessing an effective education.  These include: children in residential care and in the juvenile justice system, children who are carers, Travellers and children with special educational needs. There are particular problems with access for those from ethnic minority communities and those who live in rural areas.   The selective system at secondary level also presents difficulties in terms of access to an equal education. Moreover, there may be religious, linguistic and cultural values which impinge on an individual’s ability to access the education system. 

The European Convention on Human Rights gives individuals a right to an effective education.  However, the term “effective” seems to be too vague   to address the fundamental issues at stake. Many states give individuals a right of “equal access” to education. However, there are difficulties with this type formulation in a system which is characterised by institutional pluralism and segregation.   It was thought that in the specific context of the Northern Ireland education system, it would be more useful to define the type of education which all individuals should be entitled to expect.  Article 26 of the Draft Charter of Fundamental Rights of the EU
 (which addresses the rights of disabled children) was considered to be a helpful starting point towards defining an effective education.  However, it was also felt that the provision should be extended to cover other aspects of the individual’s   development (e.g. intellectual, spiritual etc). The right is qualified by the phrase “to the greatest extent possible” as there was general agreement that the right to an effective education should not mean the right to the same education in all instances and that  what  could be achieved would depend both on the individual  and the resources available to meet their needs. 

Proposal 2 – the right not to be discriminated against in access to state education

No individual shall be denied admission into any educational institution maintained by the state or receiving state funding on the grounds of their race, religious belief, political opinion, gender, disability, marital status or sexual orientation except in so far as is provided for in law. 

Rationale
This proposal reiterates to a large extent the protection afforded by Article 14 combined with Article 2 of the First Protocol of the ECHR.  Although many of these forms of discrimination are already prohibited in domestic legislation, it was considered that the principle of non-discrimination should apply to the section 75 categories.   A particular concern in this context was the fact that the Fair Employment and Treatment (NI) Order 1998 does not apply to school admissions.   This means that there is nothing which expressly prohibits schools from discriminating on the grounds of religion in their admissions policies and criteria.  While some schools may need to select pupils for admission with reference to their religion  (e.g. integrated schools in order to maintain a religious balance within their pupil body) and other denominational schools may wish to do so, it was considered that the issue of access to education was too significant to  be left unregulated. It was considered that the Bill of Rights should set out the core principle of equal access and any exemptions from that principle should be provided for in legislation (as is the case, for instance, with single sex schools in the sex discrimination legislation).

Proposal 3 – use of public funds

Public funds should be distributed in order to meet educational need in a manner that  is  effective, equitable and transparent  and without prejudice to the need to redress inequality.  
Rationale

Under the issue of school funding it was considered necessary to recognise the reality that we have a degree of institutional pluralism in our schools system (on a variety of dimensions) and that this pluralism will remain for the foreseeable future. However, stemming from this, it was   considered important that the Bill of Rights should address key issues in relation to the equitable distribution and transparency of funding arrangements within education.   Different categories of schools have various concerns about existing funding arrangements and although there is a proposed move to a common funding formula for recurrent expenditure, there were various concerns about the current system for allocating capital funds and, in particular, the viability criteria for the funding of new schools.  There was some discussion as to whether to include the phrase  “without prejudice to the need to redress inequalities” in the final proposal or whether this could be implied from the word “equitable”. In the end the phrase was included because it was considered important that state funders had express leeway to redress past discrimination or to promote particular policies aimed at reducing educational inequality (for instance, those such as TSN which are targeting disadvantage).

Proposal 4 – the right to provide education outside the state system

Individuals have the right to found educational establishments with due respect for democratic principles and the maintenance of standards comparable to public education.

Parents have a right to provide their children with education outside school, subject to the child’s right to receive an effective education as defined in Proposal 1.

Although Northern Ireland does not have an extensive independent education system, there are many deeply held convictions which lead to the establishment of independent schools such as those run by religious organisations or by educational movements.  Given the quite specific types of education provided in the state system in Northern Ireland, it was considered worthwhile reiterating the right of individuals to set up their own schools and the right of parents to educate their children outside the school system generally.  In both instances, the right is subject to the right of the child to receive an education in accordance with Proposal 1. 
Proposal 5 – accountability

The state shall ensure that schools and other educational bodies will be accountable to parents and pupils for their policies and actions. Parents and pupils have the right of access to information: held about them by educational bodies; which impacts on their educational future; and on the values and ethos of educational bodies.

Rationale

It was considered important to include an explicit clause dealing with the right of parents and pupils to information. Although there are extensive rights of access to information in domestic legislation, these are generally given to parents rather than pupils and do not cover adequately matters such as the transfer of information from primary to post-primary schools.  There can also be difficulty in accessing relevant information relating to issues of bullying, child protection, special needs assessments etc. It was, however, recognised that the right to information needs to be balanced with the rights of other individuals to privacy and security of person etc. 

Proposal 6 – parental rights

The state shall to the greatest extent possible respect the right of parents to ensure education and teaching for their children in conformity with their religious, moral, cultural, philosophical and pedagogic convictions.  Specifically, this shall include respect for parents’ rights to choose for their children:  education in integrated schools; education or teaching in minority languages; and for children with learning difficulties, either mainstream schools or schools committed to providing special education.  In all cases, this is subject to the child’s right to receive an effective education as defined in Proposal 1.

The state shall ensure that parents' views  are ascertained and given due weight in determining the nature of educational provision. In particular the state should actively promote the effective participation of parents in educational decision making by establishing and maintaining an independent elected Parents’ Council. 

When planning educational expenditure the state should ascertain and take account of the views of parents in the locality likely to be affected by the decision.
Rationale

The group acknowledged that respect for parents’ rights in Northern Ireland is in some measure ahead of existing ECHR provisions. However there are concerns about the unequal and uneven application of Article 2 of the First Protocol to different parents, or groups of parents. Legal interpretation suggests the Protocol does not apply to integrated education or minority language education, issues of particular significance to parents in Northern Ireland.  The group was also of the view that parents who have philosophical convictions concerning education for children with disabilities should have these convictions respected.

It was also agreed that the state’s respect for parental rights could be significantly judged by the degree to which parents (as a body or as individuals) were involved in determining the nature of educational provision. Upon examination of various mechanisms for both ascertaining the views of parents and giving those views due weight in influencing state action, it was agreed that parents had a right to be represented at national level by a Parents’ Council (akin to the bodies currently operating in the Republic of Ireland and Scotland), established and maintained by the state.  A further recommendation is that a form of community audit should be carried out amongst local parents when the state is planning educational expenditure in a particular area.

Proposal 7 – voice of the child

Every child has the right to be consulted appropriately about their education.

Every child has the right to express his or her own views in relation to all matters affecting their education, either individually, collectively, or by independent representation and those views shall be given due weight.
In addition the state should actively encourage the participation of children in decisions affecting their education by promoting the establishment of pupils’ councils.

Rationale 

It is widely acknowledged that children and young people are not afforded the same opportunities as adults to participate in consultation and decision-making processes which directly effect and concern them.  The proviso that each child shall be afforded the right to express his or her views is adapted from the wording of Article 12 of the United Nations Convention on the Rights of the Child (UNCRC).  It was further considered that in order to facilitate meaningful participation by a child or young person, they should be consulted in an appropriate manner. Younger children, children with a disability or those with special educational needs are particularly vulnerable to exclusion due to their limited communication skills.  Accordingly, it may be necessary to develop resources and training to ensure inclusion of these groups in educational discipline, procedure and policy decisions.  

The Working Group has sought to distinguish this provision from Article 12 of the UNCRC by removing the qualification that young people’s views “…be given due weight in accordance with their age and maturity”.  It is preferable that all children’s views be assessed and qualified in an objective manner.  Some children may require a broader medium and additional support to assist their expression.  For this reason, the working group has chosen to advocate independent representation and collective expression, as well as the right of individual expression to young people.  The development of pupils’ councils has been identified as a means by which the state might promote children’s rights in this area.  

The child or young person’s view must be given ‘due weight’.  The intention of the working group in drafting this provision is that views expressed by a child or young person in respect of their education shall be listened to, evaluated and responded to, in the same manner as any adult’s view pertaining to the issue.  The Bill of Rights should guarantee the child an equal right of participation. 

Proposal 8 – curriculum rights

Pupils are entitled to a curriculum which is directed towards the educational aims as outlined in Proposal 1. In particular, the curriculum should afford pupils the opportunity to learn about human rights, democracy, minority languages, religious and cultural diversity, sexuality and disability.

The state should ensure specific provision within the curriculum for human rights education including knowledge of the Universal Declaration, European Convention on Human Rights, Convention on the Rights of the Child, Bill of Rights for Northern Ireland and other relevant international instruments
The state should take appropriate measures to promote an educational environment  which is supportive of human rights principles and their effective  delivery.

Rationale

The ECHR and other international human rights standards contain no reference to the type of curriculum to which pupils are entitled. However several descriptions are given of the type of education which the state is obliged to provide. It would therefore seem reasonable to assume that the content of the curriculum should embody in practice these educational obligations.  However it is also clear that there are issues relating to the particular circumstances in Northern Ireland which should be addressed in the Bill of Rights. The UK Agenda for Children identifies several areas within the curriculum (5.1-5.5) which may need specific attention: religious education, multicultural education, minority languages and human rights education. 

Concerns have been expressed that the prominence given to “established” religions within the curriculum denies children the right to “freedom of thought, conscience and religion” as required by Article 12 of the UNCRC. Hence the curriculum should afford pupils opportunities to explore aspects of religious diversity.  With regard to multicultural education the group were drawn to Article 5 of the Protection of National Minorities (Council of Europe) directed towards the promotion rather than the assimilation of minority cultures. The group also agreed that the maintenance of culture and the promotion of “the spirit of understanding” (UNCRC, Article 29) could be encouraged if opportunities were provided for the study of minority languages by the majority and the teaching of minority perspectives across the curriculum. In light of the teenage pregnancy rates in Northern Ireland, it was agreed that reference should be made to sex education. Whilst conflict can arise in this area between parental and children’s rights, it could be argued that the best interests of the child and the goal of gender equality impose upon the government the obligation to overcome such obstacles (Report of the Special Rapporteur on the Right to Education UK Mission 2000). 

Finally, the group agreed that the “respect for human rights and fundamental freedoms” could not adequately be achieved in education without specific provision for human rights education. The type of human rights education required is not merely a narrow notion of informing an individual of their rights, but rather a process of initiating them into a discourse which allows them to participate in the protection of the rights of all.  One way in which the state can develop an educational environment which is conducive to the effective delivery of human rights education is through the provision of  pre and in-service training which reinforces human rights values both in substance and delivery. 

Proposal 9 – respect for cultural diversity

The state must ensure that every child receives an education that promotes equality, respect, understanding and effective communication between people of different national ethnic and religious identities.

The group wished to include a specific reference to a right to intercultural education.  In Northern Ireland cultural difference is often described in terms of the two main communities with little recognition given to the contribution of Northern Ireland’s other minorities.  Interculturalism implies parity of esteem for cultural difference and places an emphasis on developing effective communication between different groups.  An intercultural approach recognises that the culture of minority groups is important and requires recognition and acceptance. The development of an intercultural approach implies the development of a policy that promotes interaction, understanding and integration among and between different cultures and ethnic groups on the assumption that ethnic diversity can enrich society. 

Proposal 10 – language rights

Every individual has a right to learn English.

The state should take appropriate measures to ensure that, to the greatest extent possible, individuals belonging to linguistic minorities are afforded adequate opportunities to learn their language or to receive education in that language. These measures include the right to receive nursery, primary and post- primary education in the minority language and to obtain recognised qualifications. 

Rationale

There was general agreement that in order to secure effective participation by all members of our society, everyone should have the right (but not the requirement) to learn how to communicate effectively in English whether as a second language or through adult literacy programmes.

In terms of the protection of minority languages, the Belfast Agreement specifically endorses Irish Language and Ulster Scots.  However, there was agreement within the group that the Bill of Rights should go beyond this and provide recognition to other minority ethnic languages within Northern Ireland, particularly since some of these are so widely spoken. The European Convention of Human Rights does not give parents the right to have their children educated in a minority language.  It was considered that the cultural significance of minority language education within Northern Ireland was such that it merited specific protection in the Bill of Rights.  The group was attracted to the wording of Article 4(3) of the UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious or Linguistic Minorities but amended this as shown above.   In addition, there were several issues which needed to be specifically addressed. The first was the right of children who have received their primary education in a minority language to continue to receive their post-primary education in that language.  Secondly, it was considered important that the state recognises the need for children who live in an English-speaking society to receive a pre-primary immersion programme in the language in which they will be taught at primary school.  Thirdly, it was thought that those belonging to Northern Ireland’s ethnic minority communities should have a right to learn their language in the state education system and to obtain recognised qualifications in that language.   There were differing opinions as to whether each of these rights should be absolute or limited by the availability of resources. The formulation given above which includes the phrase “to the greatest extent possible” would allow these rights to be restricted in circumstances where the provision was not considered to be reasonably practicable. 

Proposal 11 – equality in employment
In the case of educational institutions which pursue directly and essentially the aim of ideological guidance in the field of religion or belief, and for the particular occupational activities within those institutions which are directly and essentially related to that aim, a difference of treatment based on a relevant characteristic related to religion or belief shall not constitute discrimination where, by reason of the nature of these activities, the characteristics constitute a genuine occupation qualification. 

Every individual employed in an educational establishment has a right to respect for their freedom of thought, conscience and religion within their employment.
The employment of teachers is specifically exempted from the Fair Employment and Treatment (NI) Order 1998. There was a divergence of views within the group on this issue. Some were supportive of the general exemption for denominational schools, arguing that such schools need scope to pursue their specific ethos and vision through appointments. There were also concerns about the difficulty in finding a workable exemption.  While the majority of the group accepted that religious denominational schools should be able to pursue their particular ethos through appointments, it was considered that the current exemption was too wide.  It was suggested that the group adapt the limitation in the European Union Draft Directive on Equal Treatment in Employment and Occupation and restrict the exemption to situations where religion might be considered to be a genuine occupational qualification.

A related issue was raised in relation to the protection of freedom of conscience for teachers. Current domestic legislation only provides protection for teachers in controlled schools. It is presumed that Article 9 of the ECHR combined with Article 14 applies to staff in all categories of school. However, given the difficulties which teachers of a different religion or no religion might experience in schools, it is worth restating the right to freedom of conscience for those employed in schools generally. Any restrictions to this right should be subject only to the limitations allowed by Article 9 itself. 

� Which states that “The Union recognises and respects the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community.
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