Economic and Social Rights

A Proposal for the Northern Ireland Bill of Rights

A
Introduction

Following the Northern Ireland Human Rights Commission's invitation to participate in a consultation process, the Social and Economic Rights Working Group submits the enclosed paper for the Commission's consideration.
  The working group has rigorously discussed and analysed the rationale, content and value of including economic and social rights in a Northern Ireland Bill of Rights.  We are convinced that it is necessary to include such rights in any local constitutional arrangements.

We believe that the inclusion of such rights reflects current international practice, and is wholly in line with the United Kingdom's legal obligations under international human rights norms.  We accept that economic and social rights are legally binding and can be judicially enforced in Northern Ireland's legal system.  We affirm the view that the inclusion of social and economic rights will ameliorate long standing social and economic exclusions which are unique to this jurisdiction.  We argue that specific economic and social rights deprivations flow from the conflict, and can best be addressed in the form of substantive rights protection.  In doing so, we believe that the inclusion of social and economic rights will remedy matters which have caused conflict in this society and contribute to the prevention of conflict in the future.

We submit that Northern Ireland's Bill of Rights should not only reflect the best international and comparative legal practice but also should strive to reach unique solutions to unique local problems and inequalities.  Nonetheless, the working group is agreed that the legal remedies alone will not solve economic and social exclusions in Northern Ireland.  We take the position that the legal enforcement of economic and social rights is not per se sufficient to ensure that they are respected.  We stress that economic and social rights are inter-dependent on a variety of social and political institutions operating in a programmatic way.  We confirm that economic and social 

rights are best advanced by government acting in a pro-active and systematic way, rather than requiring judges to act alone in an ad hoc manner.  Formal legal obligations in the economic and social sphere are not free standing.  They are intimately tied to broader policies and programmes initiated both by government and the private sphere.  Formal legal rights in the area of economic and social entitlement should, we believe, be tied to broader social objectives and principles.  These include inclusive planning, consultation, co-operation, partnership, accountability, transparency, mutual responsibility, and respect for all parties subject to [or involved in] decision-making in the economic and social sphere.  As in other rights protection fields, we stress that government has a positive role to play as an advocate of economic and social rights.  This means a concrete obligation to support citizens in understanding and exercising the rights to which they are entitled.

The working group places a particular emphasis on the inclusion of economic, social and cultural rights in the context of Northern Ireland's unique circumstances.  Northern Ireland has experienced 30 years of conflict.  In that time over 3000 individuals have lost their lives in this jurisdiction.
  Many more have been maimed and injured as a result of paramilitary violence.  In addition, the state itself has not been a passive actor in this conflict, being both causal of and responsible for significant violations of political, civil and economic rights.  Northern Ireland is a society in transition.  It is still grappling with solidifying the permanence of the peace process.  We believe that the function of a Northern Ireland Bill of Rights is to support and facilitate the peace process and to underpin it with a meaningful legal process.  Social and economic rights are an integral part of this project.  They provide a concrete means to address the social and economic consequences of the conflict itself, they affirm recognition for the reality of conflict based and perpetuated exclusions and deprivation in this society, and they focus on the need to remedy such rights violations within the legal process. 

B
Selected Rights
The working group has agreed that the following rights are both necessary and suitable for inclusion in a Northern Ireland Bill of Rights; the right to health, the right to an adequate standard of living, the right to housing, the right to work, and the right to a safe and sustainable environment [_].  These particular rights were chosen following extended consideration of other rights including the right to property, the right to social security, the right to join a trade union, and the right to rest and leisure.
 In choosing which rights were suitable for inclusion in a Northern Ireland Bill of Rights we gave weight to the following factors: 
· Whether the right in question warranted constitutional protection based on the historical and social circumstances of Northern Ireland.  

· Whether the right was already sufficiently protected by the incorporation of the European Convention on Human Rights (ECHR) into domestic law.  

· Whether a domestic Bill of Rights ought to include rights protection in areas which were non-existent or undeveloped when the ECHR was drafted. 

· Whether the right in question was judicially enforceable. 

In the course of the working group's deliberations we reached consensus on the position that legally enforceable protections were not sufficient per se to protect economic and social rights. As a result, we agreed that the complex issues raised by economic and social rights, and in particular the inter-connection between many of these rights, required a comprehensive statement of principles to be included in the Bill of Rights.  We have termed this the 'Interpretative Clause'.  We believe that the structure of a Northern Ireland Bill of Rights should include such a clause which would be placed prior to the articulation of specifically defined economic and social rights. 

The Interpretative Clause would serve as a guide to the judicial interpretation of all social and economic rights, and as a guide to government in its legislative provision  for economic and social rights.  We view it as an integral component of the document. It is central to judicial interpretation of the subsequent social and economic rights clauses.  To amplify, this clause could function in a similar fashion to a preamble in a multi-lateral treaty.  Judges would use it as a referencing tool when interpreting the scope and substance of particular rights included within the Bill of Rights.  Its inclusion avoids the listing of limitations within each individual right outlined.  It also sets out the evident limitations that the working group identified as coming with economic and social rights enforcement.  Finally, the clause would also function as a bright-line for government, indicating the standards under which judicial review of legislative performance and state action should take place.  

We strongly urge the Human Rights Commission to incorporate such a statement of founding principles as a complementary feature to the acceptance of specific economic and social rights. 

The defining features of the interpretative clause include:  

· Unwavering affirmation of the extent to which the dignity of each person constitutes a central component of all rights protection.  

· That [_] in addressing the causes of social and economic deprivation legal remedies constitutes only a portion of extensive government commitment.  

· The affirmation of certain principles which should accompany government law and policy-making in the areas of economic and social protection.  We believe that this ties into the concerns over competing rights in the socio-economic field and the question of proportionality in enforcing such rights.  

· A non-discrimination clause.  

· A notwithstanding clause which confirms that legal remedies in the field must be both available and effective in order to be meaningful.

Interpretative Clause

(1) The provision of economic and social rights is subject to the general principle that poverty and social exclusion represent a fundamental denial of human dignity. 

(2) Legal remedies alone cannot assure the dignity of the human person.  The conditions which alleviate social exclusion and deprivation include but are not limited to, consultation and communication with the public, education and effective access to information, advancing inter-agency responsibility for the enforcement of economic and social rights, facilitating public participation in decision making processes and acknowledging the inter-dependency of rights. 

(3) Without prejudice to effective judicial and administrative remedies and the need to allocate resources in a proportionate manner, government is encouraged to develop programmatic responses to the underlying causes of social and economic rights violations.

(4) All the rights outlined below shall be protected equally and without discrimination on the basis of religious belief, political belief, race, ethnicity, gender, sexual orientation, disability, or age. 

The Right to Health
Health is a basic human requirement for each person to live a full and dignified life.  Overall health standards in Northern Ireland are low, according to generally accepted health indicators.
  Such indicators include: life expectancy rates, death rates from coronary heart disease and cancer, the percentage of population suffering from long term illness, the rates of teenage pregnancy, the higher prevalence of disability in Northern Ireland and the structural capacity of health service providers to treat illness.
  The reasons for ill-health are multiple.  However, we would stress that levels of ill-health are closely linked to social disadvantage, to poor housing, poor environmental conditions, to unemployment, to low income and to violence.  We confirm that the right to health is not only a juridical right, but a programmatic right requiring co-operation and co-ordination between many branches of government and the communities they serve.  Given the variety of unique social features which have contributed to low levels of health in Northern Ireland, we advocate the inclusion of a right to health in a Northern Ireland Bill of Rights.

The right to health includes the right to physical and mental well-being.
  It is patently insufficient for an individual to have a free-standing right to health unless it is embedded in a system of entitlement to services and support when his or her health is affected or at risk.  We view the right to health as not only a right to be healthy per se, but also about the organisation and delivery of health and social services, particularly at the local level.  
Given the complex social and environmental causes of ill-health in Northern Ireland, we feel that it is insufficient to frame this entitlement as solely a right to assistance in the case of illness.  Instead, we urge a wider definition of the right to health.  This would include not only assistance when ill but also the requirement that the state undertake appropriate measures designed to 'remove the causes of ill-health', and to promote measures which develop and minimise the effects of disability within society.
 The inclusion of the term 'well-being' as part of the right to health indicates a wider understanding and application of the term health. 

Particular concern was expressed within the working group about medical decision making.  In highlighting the autonomy of each person, we have specifically incorporated a right to consultation.  We include a right to consultation on the grounds that it ensures the participation of the subject in all decisions which relate to the individual’s treatment regarding mental or physical welfare.  This is contextualised to the broader emphasis we lay on consultation in our proposals, and follows directly from the broader societal exclusions from decision-making that have been a feature of political and social life in Northern Ireland.  The right to consultation does not undermine in any way the existing rights which a person has to give full and informed consent to any medical treatment.  We were reluctant to entrench a constitutional right to consent on the grounds that questions of diminished capacity, parental rights in relation to minors and partial consent raise questions that are contentious and incapable of precise formulation.  Rather, these matters often require judicial balancing in fraught situations.  We agreed that it was inappropriate to preempt the outcome of such deliberations in a Bill of Rights.

We are also agreed that the right to health includes a specific requirement to ensure reproductive health for women and girls.

Proposed Wording: the right to health
Principle

Health is a fundamental aspect of human dignity.  Adequate health care requires meaningful consultation with the public which shall be facilitated and encouraged by government.   

1
Every person is entitled to the highest attainable standard of physical and mental health and well-being. 

2

Government shall take all possible steps to promote good health and well-being, and to ensure adequate prevention and treatment of ill-health.  

3

Equality of access to health promotion, treatment and prevention of ill-health will be assured. 

4
All persons have the right to be consulted about decisions which affect their physical and mental health.

5
The reproductive health of [_] women shall be protected. 

The Right to an Adequate Standard of Living

The working group gave substantial and specific consideration to a bundle of rights which protect basic needs of each person.  These include rights to food, clothing, fuel and social security or social assistance.
  However, after detailed discussion it was decided not to enumerate these rights in detail, [​​_] potentially limiting their scope of application.  We felt that it was more appropriate to outline a broad right which encompassed all of these basic entitlements.  Therefore, we have agreed that the Northern Ireland Bill of Rights should contain the right to an adequate standard of living.  We believe that the right to an adequate standard of living is not solely an autonomous right but contains communal elements.  Therefore, [_] it is appropriate that the right to an adequate standard of living should include dependency responsibilities.  We take the widest view of the extent to which multiple forms of care, dependency and familial relationships are included within this definition.

In advocating the inclusion of this right, the working group takes account of the current and historic social deprivations which have characterised the social landscape of Northern Ireland.  Poverty and social exclusion are a persistent feature of many citizen’s lives.
  The prevalence of disadvantage is acknowledged in the Belfast (Good Friday) Agreement, which called for “a new more focused Targeting Social Need initiative and a range of measures aimed at combating unemployment and progressively eliminating the differential in unemployment rates between the two communities by targeting objective need.”  The British government subsequently launched New TSN in July 199810, followed by draft action plans11, though subsequent public consultations by the new Northern Ireland Executive revealed serious weaknesses in the plans.  The principle of targeting objective need has been accepted by the Draft Programme for Government, which promises that “Through New TSN we will redirect resources and efforts towards people, groups and areas in greatest need.  All must have an equal opportunity to participate in the life of this society.”

Many of the exclusions found in Northern Ireland which have their roots in a weak industrial sector, a marginal geographical location and poor infrastructure have been further exacerbated by the violent conflict of the past thirty years.  While a legal right to an adequate standards of living does not address all of the historical and social causes of deprivation, it provides a clear vehicle within which to remedy social exclusion and lack of provision.

We wish to make clear which entitlements we view as non-negotiable components of an adequate standard of living.  The right to food constitutes a subsistence right. In Northern Ireland the adequacy of food provision is not concerned with widespread starvation or food deprivation.  Nonetheless, hunger is reality for many citizens living in poverty, and the right to an adequate standard of living means that such deprivation will not be tolerated by law.  We affirm that meaningful provision of food means access to food capable of sustaining the person for all their health and growth needs.  Thus, where the state has responsibility for the provision of food, that which is provided should be nutritionally sufficient and safe.  We note this to be particularly relevant for provision of food to dependent persons such as young children, persons with severe disabilities and the elderly.

The right to clothing is another specific requirement of an adequate standard of living.13  It is another subsistence right.  In Northern Ireland, like all societies, clothing is an integral part of validating a person's dignity and personhood.  It is also a means of social identity and individual standing.  To be without clothing is to quite literally be excluded from social interaction and social value.  To be inadequately clothed may mean that a person's health and well-being is endangered.  In Northern Ireland lack of clothing, or more particularly 'adequate' clothing, is linked to deprivation and poverty.  We confirm that clothing provided by the state to those in need should be sufficient for the health, social and personal needs of the individual in question.  To conceive of the right to clothing as an extension of a basic standard of living strengthens the basis of material support that the state is required to make available to persons in need and unable to provide for themselves.

We confirm that the right to an adequate standard of living includes the right of persons to be socially assisted by the state when they are unable to provide materially for themselves or for their dependants.  The right to social security can be defined in 

many ways.14 We take the view, given the historic reliance on state provision in Northern Ireland, that it is appropriate for a wide view to be taken of the scale of social security entitlement.  Thus, the provision of social security ought to be read with the general qualification of 'adequacy' that attaches to the general provision for living standard.  This includes a responsibility by the state to progressively raise the standard of social security provision in line with general economic indicators and costs.  We are particularly concerned with the burdens that fall upon families and persons who function in a caring role, particularly when caring for a disabled child or adult.15  

While the entitlements outlined above go a significant way towards addressing the social and economic entitlements of all persons who live in Northern Ireland, and seek to address exclusion and deprivation in this society, the working group was persuaded that an additional entitlement was necessary to articulate the broad social responsibilities of the state in respect of its citizens. We use the term 'social and civic care' to describe the protective mantle that the state should exert over its citizens, particularly its vulnerable citizens.

The concept of social and civic care encompasses entitlements which sometimes fall under the right to social assistance.16 However, the Working Group views social care as broader than social assistance.  Social assistance essentially implies a concept of state financial support only.  We view the idea of 'social and civic care' as following through on the concepts of civil society which are central to the Belfast Agreement itself.17  It carries the principle that the state has responsibilities to put in place structures of support and assistance which function to assist each person to live their lives in dignity.  We view these structures as particularly vital for disadvantaged and excluded persons.  They could encompass the need for practical entitlements for carers, families (particularly vulnerable and materially deprived families), persons   with disabilities, the elderly, ethnic and minority groups.  However, 'social and civic care' encompasses entitlements for all citizens.  It encourages the view that there are

some universal entitlements which belong equally to all citizens whatever their material circumstances.  
Finally, we want to outline what we understand by the use of the term 'adequate'. 'Adequacy' is not an entirely objective test unrelated to the particular circumstances of the person relying upon financial support from the state.  It should take account of the myriad of circumstances which define the needs of the person supported.  We confirm that the principle of non-discrimination applies to the provision of social security and living needs generally. In the provision of social security or other material assistance the state cannot discriminate on the basis of religion, political belief, gender, race, ethnicity, sexual orientation, disability whether learning based or physical, or age. 

Proposed Wording: the right to an adequate standard of living

1
Every person is entitled to an adequate standard of living sufficient for themselves and those in dependent relationships with them.

2
Material provision for each person should be sufficient to ensure esteem for their health and dignity.

3
Every person has the right to social and civic care.

4
Persons receiving assistance from the government shall be accorded respect. Government shall endeavour to accommodate the particular needs of ethnic and minority groups in the provision of material needs.

5
Effective access to judicial and administrative proceedings, including redress and remedy, shall be provided to ensure the enforcement of this right.

The Right to Housing

The working group has been convinced that there exists a sufficient and unique need to provide an independent right to housing in a Northern Ireland Bill of Rights.  In doing so, we acknowledge that lack of access to adequate housing has been a significant factor contributing to social exclusion.  Housing is a particularly sensitive issue in the social landscape of this jurisdiction.  In addressing those sensitivities, we think it appropriate to affirm that discriminatory practices in the provision of housing in Northern Ireland created historic resentment and distrust within identifiable communities.  The legacy of conflict here further includes the effects of sectarianism and intimidation, resulting in forced removal of persons from their homes and communities which continues to this day.   Lack of access to housing is both a cause and effect of poverty and social deprivation. 

At the present time, the provision of housing is still fraught with legal uncertainty and financial constraint.  Approximately, 
11,000 household present as homeless to the Northern Ireland Housing Executive each year.  As of March 31, 2000 over 23,000 households were registered as waiting for social rented accommodation.  Of these, 11743 were in urgent housing need.18 Resulting from general under-investment in the public housing sector in Northern Ireland, a by-product of direct rule, general levels of unfitness of dwellings remain comparatively high at 7.3% of the total.19  We also note that housing legislation in Northern Ireland only places a statutory duty on the Northern Ireland Housing Executive to accommodate certain groups of applicants.  For example, there is no statutory duty to house most couples or single persons without dependent children.  This leaves a considerable number of people with no formal legal entitlement to housing if they are unable to provide for themselves.

The International Covenant on Economic, Social and Cultural Rights protects the right to 'adequate housing'.  In proposing that a Northern Ireland Bill of Rights should include a right to 'adequate housing' we rely heavily on the interpretation that the  Human Rights Committee has given to the concept of adequacy.  The Committee has taken the view that the right to housing should not be interpreted in a restrictive way.  In tandem with the Human Rights Committee we do not equate the right to adequate housing as merely a right to shelter.  Instead, we submit that it constitutes a wider entitlement.  The Human Rights Committee take the following criteria to determine whether housing is adequate.20  1) Adequate housing includes a legal right to security of tenure  2) It includes the availability of services, materials and infrastructure 3)Adequate housing is affordable 4) Adequate housing is habitable (this includes adequate space plus protection from cold, damp, heat, rain, wind, threats to health and disease). 5) Adequate housing is accessible (particularly for disabled persons) 6) Adequate housing takes into account an adequate location for the person concerned (access to employment, health-care services, schools, and other social facilities). 7) Housing should be culturally adequate (housing should be constructed to appropriately enable the expression of cultural identity).

We note that the provision outlined below defines a governmental responsibility to take account of the particular needs of ethnic and minority groups.  This provision affirms the increasingly multi-ethnic aspects of this society, while noting that the Working Group defines the terms 'ethnic and minority groups'  in a broad and embracing way.

Proposed Wording: the right to housing

1
Every person has the right to adequate housing.

2
Housing should be appropriate to the material, social and mobility needs of the person.

3
Every person is entitled to secure establishment in their home.  Limitations on secure establishment must be subject to fair legal process. 

The Right to Work

The dignity of each person is advanced by being able to contribute positively to the society in which they live.  Active and meaningful participation in the economic life of society is an essential element of this contribution.  In articulating a right to contribute to the economic life of society, the working group takes a broad view of what such contribution might entail.  Economic contribution includes 'work' in the traditional sense of paid employment but also refers to other economic activity by citizens including child, elder and dependency care.  It includes contributions by persons, who work in a part-time or unpaid capacity.  It encompasses volunteer work and work which is unpaid but contributes to and supports the economic life of the community as a whole, as well as micro communities within it. 

We also affirm the right of individuals to contribute to the social development of society.  This would include the right to volunteer, to hold dependency responsibilities, and to engage in activities which contribute to the social and civic health of society.  We believe that the inclusion of this right augments the role of civic participation in public life.  This is a key aspect of regeneration for a society which has experienced entrenched conflict and the dissolution of civic life.

A particular aspect of the right to contribute to the economic and social life of society is the right to work.  In Northern Ireland the regulation of work, access to work and lack of work have been long-term fixtures on the political and social horizon.  Given the historical inequities concerning labour and employment in Northern Ireland, the centrality of fair and accessible employment to political and economic regeneration, and the continued differential in rates of unemployment between the communities in Northern Ireland,21 the working group endorses the inclusion of a right to work in the Northern Ireland Bill of Rights.  We also confirm that some ethnic minorities, notably Travellers, have especially high unemployment rates.22 We view the inclusion of a right to work as a means to overcome historic exclusions from the workplace for disadvantaged groups.  We are also concerned that individuals who have been outside the workforce for considerable periods of time (including former prisoners, persons with mental or physical illness/disability, and those with dependency responsibilities) should be supported, encouraged and not excluded from returning to work.23
We believe that the right to work affirms what is already articulated in government policy.  Such policy under Direct Rule and the devolved Assembly has regarded unemployment as a key social issue as well as a key economic one.  Eliminating unemployment has been at the centre of Targeting Social Need, and Strategy 2010 has also stressed the need to promote social inclusion.  The Belfast Agreement specifically states that rapid progress is required to ensure "a more focused Targeting Social Need initiative and a range of measures aimed at combating unemployment and progressively eliminating the differences in unemployment rates between the two main communities by targeting social need".

We accept that the right to work constitutes a valuable contribution to the full development of the individual's personality.  It has an integrative function combining the capacity to further the intellectual, vocational and social aspects of each person.  Thus, work is a means to further the personal development and dignity of each individual.  More widely, work functions as a means to prevent and alleviate poverty.  

Access to work contributes to social inclusion.  It is therefore critical to a society which has, and continues to experience severe exclusion, marginalisation and dysfunction with its micro-communities. 

We accept that the full exercise of the right to work is co-related to a variety of economic and social factors, many of which fall outside the regulatory powers of the judicial system.  In this sense, we stress that the right to work is necessarily understood in light of the interpretative clause.  In framing this right as a 'right of access to work' we intend to convey a duty for government, in co-operation and through our effective working relationship with the private sector, to facilitate the creation of such economic and social conditions as would allow all those who wish to and are able to engage in work to be so fulfilled.   

In tandem with other international and comparative constitutional instruments we include the right for persons to choose and practice a trade or profession.24  We believe that this fully complements the right to economic and social participation in society.  We note that the right to exercise a profession is subject to the evident qualification that the individual concerned is suitably trained as required by the professional standards of her chosen field. 

The working group is agreed that the inclusion of a right of access to work would be illusory without a corresponding requirement to provide access to vocational and other training.   The right of access to vocational training applies to those potentially seeking employment and may also apply to those currently in paid employment.  The inclusion of this duty leaves a wide range of possibilities open to the state and employers for the forms of skills and knowledge to be provided.  We believe that this duty furthers a broad emphasis on education and life-long learning which we expect to emerge from the Education working group.  In advocating that the government must 'support' the conditions which facilitate access to work, we understand that such 

broad obligations implicate support for childcare, respite care, equality of geographical access and structural supports such as transport. 

Finally, the working group affirms that 'just and favourable' conditions of work must be protected.  Recalling that the working group takes the widest possible view of what constitutes economic activity, we understand that such protection may potentially apply in both the public and private spheres. 

Proposed Wording: the right to work

1
Every person has the right to contribute to the economic and social life of society, including the right of access to work and the right to choose and practice a trade or profession.

2
Government shall provide for, support and encourage the continuous development of skills, knowledge and understanding that are essential for employability and fulfillment.

3
Every person has the right to just and favourable conditions of work.

The Right to a Healthy and Sustainable Environment

The working group endorses the inclusion of environmental rights in a Northern Ireland Bill of Rights.  In doing so, we acknowledge the mutual responsibility of both government and community in preserving and safeguarding the natural environment for future generations.  We recognise that the enforcement of such rights must take notice of a common atmosphere, oceans without frontiers, delicately balanced ecosystems, human interdependence with the natural world and the reality of limited resources.  We view the inclusion of the right to a healthy and sustainable environment as particularly subject to the general interpretative clause. This right is best advanced by broad programmatic approaches to protection, planning and maintenance of the environment and all those who inhabit it.

In advancing the position that environmental rights should be part of the Northern Ireland Bill of Rights, we wish to bring the following matters to the Commission's attention.  First, three decades of violent conflict has meant that strategic planning and concern for the environment have not been a priority for government.  Under direct rule environmental protection has lagged significantly behind that accorded in other parts of the United Kingdom.  Specifically, legislation in all areas of environmental protection, including designation of Areas of Special Scientific Interest, pollution control, waste management and implementation of EU directives were generally delayed in Northern Ireland.25   Second, the 'democratic deficit' resulting from direct rule has meant that local communities, individuals and political representatives have not had the opportunity to create and enforce structures of consultation, accountability and enforcement necessary to secure a safe and sustainable environment.  Third, as a direct result of the conflict, environmental awareness and recognition of the linkages between environmental quality and human quality of life are much lower than in other parts of the United Kingdom - a contributing factor being that people have 'other things on their mind' in a conflict situation.  Finally, the conflict itself has had a marked impact on the physical environment in Northern Ireland.  This includes, but is not limited to, the wanton destruction of buildings and their physical surroundings as a result of bombings and armed confrontations, the placing of security and defence apparatus which impose negatively on the natural environment, the placing of explosive devices resulting in a lack of access and danger to the inhabitants of particular areas; and the division of environmental space on the basis of security needs over all others.

In advancing this right we urge that particular attention be paid to the general advancement of environmental rights in international law, notably the Rio Declaration on Environment and Development.26  We also stress the extent to which the United Kingdom is already bound by its numerous international obligations in the environmental field. 27 

In our proposal the term 'sustainable environment' has a particular significance.  It draws from the widely used term 'sustainable development' which was first explicitly used in the Brundtland Commission's report of 1987.  The term describes, in abstract terms, an ideal model for development that takes into account and respects the environmental needs of both present and future generations.  We take the term 'sustainable environment' to share the notion of dependency upon the natural world, entwined with a focus on the environment itself.  This view considers the environment as an end in itself, and as intrinsically valuable rather than solely as an instrument to support human existence and needs.

The right to a healthy and sustainable environment is unique in that it places obligations of care both on the government and on the individual.  We place considerable importance on the development of environmental stewardship, fostered by both government and citizens.  We specifically note that the duty of stewardship outlined below applies to both the private and public sectors, and is not confined to government alone.

We felt it important to guarantee a free standing right to a safe and healthy environment.  We view this as an integral necessity for each person's dignity.  As with other proposed rights, we continue to stress a broad obligation for the government to conduct their affairs with transparency, openness and accountability. The requirement that government provides information which concerns the environment assumes that such information will be accurate and full.  We acknowledge that the requirement to provide such information may implicate the right to privacy as affirmed by Article 8 of the European Convention.  We believe that the limitation clause which accompanies Article 8, including such balancing provisions as 'public safety and public health' is a sufficient basis for judges to make the appropriate accommodations which may be necessary should a conflict of rights arise.  

Proposed Wording - the right to a healthy environment.
A sustainable environment constitutes an integral part of the communal heritage of all persons. Both government and the community have duties of stewardship and care for the natural environment and all those who inhabit it.

1
Every person has the right to a healthy and safe environment.

2
Government has a duty to provide accurate and timely information and to communicate, consult and foster participation in planning and decision making on matters which concern the environment.

Appendix 1

Basic Principles which Support this Proposal

In addition to the specific rights we have outlined as suitable for inclusion in a Northern Ireland Bill of Rights, we feel it appropriate to bring before the Commission a detailed assessment of our views concerning the status of economic and social rights under International and European law.  It may be useful to the Commission to have before it a substantive overview of the international obligations which bind the United Kingdom in this area.  Moreover, given that some commentators reject the legal applicability of such obligations, we feel it necessary to outline the enforcement basis for economic and social rights in international law.  In analysing the international legal obligations to which the United Kingdom is bound, we seek to stress that economic and social rights are already a part of the legal landscape within which the United Kingdom operates.  Incorporating economic and social rights in a domestic Bill of Rights functions to bring those rights home.

The United Kingdom is party to a number of far-reaching treaties which protect economic and social rights, either directly through the language of the treaty itself, or indirectly through judicial interpretation of treaty obligations.  These treaties include the Treaty of Rome (1958), the European Social Charter (1965), and the International Covenant on Economic, Social and Cultural Rights (1976).28 

Detailed analysis of the Treaty of Rome and its sister treaties including the Single European Act, the Maastricht Treaty (plus Social Protocol) and the Treaty of Amsterdam are beyond the scope of this appendix.  It is sufficient to emphasise that the integration of the United Kingdom into the European economic order has had profound consequences for regulation of economic and social rights within the state. 

Obvious areas of 'rights' enforcement include non-discrimination, access to state provision in the form of social security, property; freedom to provide services, and the right to work.29  Much of the European law in these fields has direct effect, which means that it grants individual citizens rights which must be upheld by national courts.  In bringing relevant European law and practice to the attention of the Commission we stress two matters.  First, the absorption of European law into national legal systems means that in many contexts judges are familiar with the enforcement of certain economic and social rights.  Second, the acceptance of these standards in a European context, creates an ideal foundation from which to entrench these rights constitutionally in a domestic setting.

The United Kingdom is also a party to the European Social Charter, signed in Turin in 1961.  The signatory states resolved to "make every effort in common to improve the standard of living and to promote the social well-being of their urban and rural populations by means of appropriate institutions and actions".  The United Kingdom has therefore made a binding international commitment to protect the right to work; the right to just conditions of work, the right to safe and healthy working conditions, the right to fair remuneration, the right to organize, the right to bargain collectively, the right to vocational training, the right to protection of health, the right to social security and the right to social and medical assistance.  In addition, the Social Charter requires the state to submit to regular and rigorous review of its implementation of these rights by the European Committee for Social Rights.  The United Kingdom's enforcement of many of the enumerated rights has been less than satisfactory.30  In the last cycle of supervision under the Social Charter, the United Kingdom was found to be in breach of Articles 1(2), 4(1)(2) & (4), 5, 6(2) & (4), 13(1) & (4), and 19(4), (6), (8) & (10).31  Nonetheless, the United Kingdom has remained committed to the principle that these enumerated entitlements constitute rights, and maintains the position that its enforcement of them is improving. 

Outside the European context, economic and social rights are an indisputable component of the International Bill of Rights.32   This is reflected in various international instruments that outline protection for economic and social rights,33 and in the validation that their connection with political and civil rights is 'universal, indivisible, interdependent and interrelated'.34  Historically the implementation and status of economic and social rights has been perceived as less important than their political and civil counterparts.  This is changing.

The International Covenant on Economic and Social Rights was adopted on 16th December 1966 after a protracted negotiation and drafting process. While there was a separation of treaty instruments, the drafting histories of both the political covenant and the economic covenant suggest that this was because of political differences concerning the 'different nature of the implementing measures which would generally be involved, and not so as to imply any divisibility or hierarchy among the rights concerned'.35  While there have been continuous ideological differences over the status of one set of rights over the other, we submit that it is critical to understand that such disputes have mostly concentrated on the question of implementation and specificity of action, rather than on the question of whether one set of rights is less important than the other.36  This should also  be reflected in the incorporation of economic and social norms in the domestic spheres.  The United Kingdom has signed the Covenant on Economic and Social Rights.37 Therefore, the task of formulating supplemental human rights norms in Northern Ireland must be informed by the international legal obligations undertaken by the United Kingdom.  Moreover, the Commission should be aware of the extent and depth of these obligations in the economic and social sphere. 

We would strongly impugn the assertion that economic and social rights have a lesser claim to enforcement and value than their civil and political counterparts.  First, there is an emerging caucus of economic and social rights which can lay claim to the position of customary international law norms.  Second, interpretation and enforcement of economic and social rights have tightened considerably in recent years, with clearer standards and specific obligations emerging for states.  Finally, the incorporation of economic and social rights into the constitutional framework of many states has sharply influenced the perception and validity of these rights, affecting both domestic and international legal standing.38
A.  Legal Clarification

We wish to rebut briefly some of the assumptions that frequently arise in discussions of the validity of economic and social rights.  Furthermore, we seek to outline the international legal standing of economic and social rights, clarify the mechanisms of enforcement that operate, and point to the emerging consensus over the precise nature of the United Kingdom's legal obligations under international law in respect of economic and social rights.

There are a number of claims which are persistently raised to undercut the validity of economic and social rights. First, the claim that economic rights have a negative cost and that political and civil rights are cost free.  Such a claim is misplaced in that it entirely ignores the actual cost of implementing the structures and mechanisms that are required to protect political and civil rights.  For example, there is a considerable resource expenditure for states in the training of legal actors (judges, lawyers, police officers) and the availability of institutional resources (prisons, courts) in order to ensure that due process rights are protected.  

This leads to the second misplaced perception that economic and social rights require programmes of action over time to ensure realization, while political rights can be enacted immediately.  Once again it is paramount to stress that both sets of rights require resource expenditure to be activated.  Fully such resource expenditure is not necessarily immediately available for either set of rights.  Hence, greater honesty is necessary to clearly identify where 'costs' are located in the protection of all rights. Linked to this is the emerging consensus that both sets of rights are linked, as the Declaration of Teheran notes:


'the promotion of, respect for and enjoyment of certain human rights and fundamental freedoms cannot justify the denial of other human rights and fundamental freedoms'. 

Third, it is frequently argued that economic and social rights are vaguely constructed, the claim being that legal language of economic and social rights is weak and imprecise compared to the alleged precision of political and civil rights.  Again, this is a misconception.  Economic and social rights are inherently no more vague in their treaty formulations than many political and civil rights39  However, a vast amount of judicial and interpretative energy has been spent in elucidating and firming  a consensus on political and civil rights.  Historically much less interest and energy have been spent in the economic and social sphere.  Significant work in recent years by the Committee on Economic and Social Rights, in addition to academic and other endeavours has made clear that precision and specificity are attainable in the economic and social spheres.40 

Fourth, the claim that economic and social rights are legally unenforceable.  This claim is multifaceted.  It assumes that economic and social rights are aspirations rather than rights.  Further, it assumes that their content is not capable of judicial deliberation and  that the distributive aspect of such deliberation is not a judicial but an executive function.  A multi-pronged response is merited here.  Domestic and international courts constantly engage in deliberations which have a distributive element.  Such deliberations generally occur in a context where a formal rights discourse is absent (e.g. claims in tort, equity and contract) but nonetheless involve an assessment of claims which demand resources, compensation, specific action by the state/private parties or distribution of assets from one to another. Judges assess such claims regularly, so there is no reason to believe them inherently incapable of doing so when the language of rights is part of the context of deliberation.  We confirm that the incorporation of economic and social rights may require a judicial skills gap to be bridged.  Successful implementation of these rights requires a commitment to ensure that judges have the necessary expertise to make the policy and remedial choices that necessarily arise from including economic rights in a domestic constitution. 

As regards the nature of the claims, there one can only defer to the intention of the parties when constructing the language of legal obligation between them.  When the term 'right' is injected into a treaty context, one must assume that state parties understand the term and its consequences.  Thus, while there may be divergences of opinion over the extent and scope of a particular right, it is specious to suggest that the language of rights in the international economic and social treaty law is a fundamental reconfiguration of the natural and ordinary meaning of the term.  If states are content to commit themselves to a rights discourse in intra-and international state relations, then to exclude such formulations on the domestic front is both contradictory and inconsistent.

B
Enforcing Economic and Social Rights
We wish to stress to the Human Rights Commission that numerous national and international enforcement mechanisms exist and function effectively to enforce economic and social rights.  These bodies are proof positive of the capacity for economic and social rights to be subject to judicial oversight.  They also provide strong precedents and case law for our own courts to rely upon as they seek to apply the terms of a Bill of Rights to the specific context of Northern Ireland. 

We now wish to focus attention on recent developments which have significantly clarified the extent of legal obligations arising from the Covenant on Economic and Social Rights.  For a considerable period of time economic and social rights suffered from mediocre and fragmented enforcement.  Recent streamlining of procedures in the responsible UN Committee has resulted in quantitative and qualitative effects upon economic rights enforcement.41 Upon signing the Covenant states are required to submit a report which outlines the measures they have adopted and the progress they have made in the achievement of the rights specified in the Covenant.  Thereafter, reports are submitted on a five year cycle.  States are encouraged to indicate the 'factors and difficulties' they have experienced in fulfilling their treaty obligations.

The Committee has propelled several positive changes in state accountability procedures.42   It has sought to clarify what obligations the contracting state has in 
respect of economic and social rights, and to clarify the norms of the Covenant itself.43  This has been achieved in the examination of state reports, the development  of General Comments which give flesh to the bones of the Covenant's language and by the initiation of a day of General Discussion for the Committee itself to develop its own resources of examination.  The Committee has improved the mechanics of reporting by developing reporting guidelines for states.44  An increasingly combative approach (blacklisting) is taken to states who fail to submit reports to the Committee or who submit and do not appear before the Committee.45  What these measures indicate is the increased seriousness with which the international community views the legal obligations of states in the economic and social rights arena.  It confirms that because states are being held to specific standards externally, there is no bar to parallel enforcement at the domestic level.  In fact, this duality of application is specifically envisaged by the Covenant itself. 

The Limburg Principles on the Implementation of Economic, Social and Cultural Rights formulates the nature of the state obligation by stressing two critical matters.46  First, that 'the obligation to achieve progressively the full realization of the rights' contains a requirement that states immediately begin to fulfil their obligations under the Covenant upon signing the treaty.  States have no margin of discretion to defer indefinitely their commitments under the Covenant.47 By extension, this means that states must implement economic and social rights at the domestic level, within available means, which mandates effective use of available resources.48  Once we accept the requirement of state action at the domestic level, it becomes evident that not only is the inclusion of economic and social rights within domestic constitutional structures a 'good' in its own right, but it has the instrumental effect of fulfilling a state's external international obligations as regards economic and social rights. 

Following the noteworthy start of the Limburg Principles a further series of principles, focused on the identification of violations of economic and social rights, has been developed.  These are the Maastricht Guidelines on Violations of Economic, Social and Cultural Rights.49  The Guidelines outline that state parties have three different types of obligation in relation to economic and social rights.  These are obligation of respect, protection and fulfilment.50  Failure of any one of these elements constitutes a violation of the Covenant.  This is further clarified by noting that states have obligations of conduct and obligations of result.  Thus,

‘The obligation of conduct requires action reasonably calculated to realize the enjoyment of a particular right … The obligation of result requires States to achieve specific targets to satisfy a detailed substantive standard.51 ‘

The Guidelines also stress that while states enjoy a margin of discretion in implementing their obligations, and that by their nature economic rights are achieved progressively, this does not alter the legal obligation of action upon the state.  In essence, that states must take certain steps immediately to ensure the realization of economic and social rights, and that the notion of 'progressive realization' is not a pretext for non-compliance by the state party.  The Guidelines trenchantly confirm that certain minimum core obligations apply irrespective of the availability of a country's resources.52   The Guidelines expressly outline acts of commission and omission which constitute violations of social and economic rights.53 Most importantly the Guidelines ask that


Any person or group who is a victim of a violation of an economic, social or cultural right should have access to effective judicial or other appropriate remedies at both national and international levels.54
It is also worthwhile to mention the emphasis placed by the United Nations Special Rapporteur on the role of local as well as central government in the realization of economic and social rights protection.55  He points out that the macro-dimensions of legal enforcement at the international plane have led many to ignore the potential role that local and devolved government can play in the enforcement of economic/social rights.  Thus, the emphasis on local needs integrated with national objectives is a key route towards satisfying a state's international obligations.

C
Conclusion

This brief overview has sought to demonstrate not only the rhetorical significance of economic and social rights to the international human rights regime, but its expanding importance for states.  As accountability increases on the international level, increased scrutiny will be levelled at the domestic measures taken by states to fulfil their international obligations.  The United Kingdom is no exception to this general rule.  Self-evidently, the direct incorporation of economic and social rights to the domestic legal system can significantly enhance the scope and effectiveness of remedial measures when rights violations occur. It also serves an 'agitational' purpose by embedding these legal norms in a concrete way. Incorporation fulfils the dual task of micro application and fulfilling the state's international legal obligations.
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14 Article 22, Universal Declaration on Human Rights; Article 9, International Covenant on Economic Social and Cultural Rights; Article 12, European Social Charter.


15	We note that research from the Joseph Rowntree Foundation concluded that the average cost of raising a child with a disability was £7,355 a year – at least 3 times in excess of the average cost of child raising when no disability was present.  See, Barbara Dobson & Sue Middleton, Paying to Care: The Cost of Childhood Disability (1998)


16 Article 13, European Social Charter.  This includes both a right to advice and personal help as may be required to alleviate personal or family want 13(3).


17 The idea of civic care is mostly evidently manifested in the Civic Forum created under the Belfast Agreement.
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22	Paul Noonan “Accommodating a Traveller Life” paper in Into the Light Conference Report , Commission for Racial Equality Northern Ireland, 1999.


23	For example the Labour Force Survey for 1997 shows that 15% of the population were disabled using the Disability Discrimination Act definition; levels of labour market participation were low, with only 30% of disabled people economically active, a higher proportion of disabled people – 50% had no qualifications compared to non-disabled people (23%).  See, G Henderson Disability Research in Relation to Employment Issues in Labour Force Bulletin No.13.
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31	See K.D. Ewing, Social Rights and Human Rights: Britain and the Social Charter – The Conservative Legacy European Human Rights Law Review (2000) 91, 111.


32	By this is meant the composite of three documents 1)The International Covenant on Civil and Political Rights 2)The Universal Declaration on Human Rights 3)The Internation Covenant on Economic, Social and Cultural Rights.
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38 For example, the Indian constitution which includes economic rights is based on a principle of rights as ‘directive principles of state policy’.  See, Bertus de Villiers, Directive Principles of State Policy and Fundamental Rights:  The Indian Experience (1992) SAJHR 29.





39 This is patently illustrated by the precision and detail of ILO standards, a general exception to the rule as regards economic and social rights.
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44	The initial guidelines which the Committee inherited are reproduced in E/C.12/1987/.2.  Their revised guidelines are found in Report on the Fifth Session, E/1991/23, Annex IV.  The reporting guidelines have compiled a lengthy list of key questions, which systematically cover all the rights contained in the Covenant, and seek to elicit specific responses from the state parties.  The Committee has extended co-ordination with the UN specialised agencies (ILO, WHO, UNESCO and FAO) to use the information which they gather as an additional means of monitoring and understanding the implementation of economic and social rights in a county under review.  It is also in the process of creating an extensive database on each country, thus providing a context in which any new report to the Committee will be evaluated.
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46	The Limburg Principles were initiated by the Netherlands government, have been issued as an official UN document, and have significantly influenced the interpretation of the Covenant by the Economic and Social Rights Committee, supra note 38.
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50	Id., Guideline 6.
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53 	Id., Guideline 14 & 15.  Acts of Commission include 1) removing legislation necessary for the continued enjoyment of economic and social rights 2) the active denial of economic and social rights to particular groups/individuals on a discriminatory basis 3) active support by the state for the actions of third parties designed to deprive groups/individuals of economic and social rights 4) the adoption of legislation manifestly incompatible with pre-existing legal obligation relating to economic and social rights 5) the adoption of deliberative regressive measures.  Violations through acts of Omission include 1) the failure to take appropriate steps as required by the Covenant 2) the failure to reform or repeal legislation which is manifestly inconsistent with the Covenant 3) the failure to enforce legislation 4) the failure to monitor the realisation of economic and social rights 5) the failure to meet a generally accepted international standard of achievement, which is within the state’s powers.
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