Report of the Bill of Rights Culture and Identity Working Group
Introduction

Addressing rights in the arena of culture and identity raises, as the working group has appreciated in its deliberations, several difficult dilemmas.  Some of these are specific to that section of any draft bill which would cover culture and identity; others have ramifications for the whole bill itself.  In as much as the Agreement indicates that additional rights, over and above the European Convention on Human Rights (ECHR), to be included in a bill are ‘to reflect the principles of respect for the identity and ethos of both communities and parity of esteem’, the work of this working group will inevitably affect the shape of the bill as a whole.

The dilemmas arising from the discussions in the group, and possible ways of resolving them, are set out below.  They are:

· The definition of rights-bearers;

· Limitations of rights;

· The scope of protection;

· The content of provisions; and

· The means of vindication.

The group has wrestled with these dilemmas and, in each case, a consensus has broadly emerged (though, inevitably, there have been aspects with which not everyone has agreed). This is outlined in what follows, with a summarising series of recommendations to the commission.

Definitions of rights-holders

Individual v collective definitions: There was debate about whether the subject of the additional rights to be enshrined in the bill should be individuals or groups.  The working group benefited considerably in this regard from a presentation by the legal adviser to the Organisation for Security and Co-operation in Europe (OSCE) high commissioner for national minorities, John Packer.  Mr Packer said that in recent international instruments on minority rights ‘the idea of the community is that it is composed of persons belonging to it’. He emphasised that in the context of regional integration, globalisation and migration identities were multiple and changing, and he warned against the ‘two big communal groups here’ being allowed to ‘dictate what is going to happen’.  The working group concurred with this.

Following the individualistic, ‘persons belonging’, approach would allow the spirit of the Agreement’s focus on parity of esteem to be followed without excluding members of other minority communities in Northern Ireland and without encouraging communalist clashes.  Working group members also noted with approbation the provision in the 

Council of Europe Framework Convention allowing any ‘person belonging’ the right to choose not to be so designated.

Listing minorities v generic definition: While it would be seen as recognition for particular groups if they were to be listed as beneficiaries in the bill, this would fix identities, lead to arbitrary exclusions and not allow for change.  A generic reference to ‘persons belonging to national, ethnic, religious, linguistic, cultural or other communities’ would not be associated with these risks – the word ‘communities’ was preferred to ‘minorities’, given the negative and potentially restrictive connotations of the latter.  The intention was to guarantee the rights of all.  It was nevertheless felt that an interpretative section (on which more below) could allow a number of groups to be instanced, while indicating this was not exhaustive. (See also the first paragraph of the appended draft on multi-culturalism, Appendix I.)

Limitations of rights

Proportionality v equality: A literal following of the Agreement would indicate that the bill would not apply at all to other ‘communities’ in Northern Ireland, but to Protestants and Catholics alone.  The group felt this would not be reasonable, since ‘minority’ rights are not additional to human rights but an expression of them – deriving from the common humanity of all individuals and premised on their equal right to freedom.  There remained debate as to whether there could be some element of proportionality of treatment, in recognition of the fact that the Protestant and Catholic ‘communities’ were larger than others.  But the consensus, in line with the individualistic resolution of the rights-holder dilemma, still endorsed equality between different individual rights holders, however large the community might be.

Recognising that claims on behalf of ‘persons belonging to the X community’ would likely entail measures by the public power, it was however accepted that there could be a rider against unreasonable claims.  This would allow public authorities to make a case that a particular claim was not ‘reasonable in the circumstances’, or ‘reasonable in a democratic society’, though the onus would be upon the authority concerned to justify that contention.

Scope of provisions

Justiciable v aspirational: There was a recognition that not all rights in this area would be such as could be vindicated in a court of law.  But there was a belief that a strong aspirational statement about the value of a multi- or inter-cultural society in Northern Ireland – including multi-faith and multi-ethnic – would have important educational effects and be interpreted as welcome support particularly by vulnerable ethnic minorities.  Reference could be made to article 22 of the EU charter of rights in this regard.  The group was also impressed by the specific reference in the Framework Convention (article 6[1]) to the need to encourage ’intercultural dialogue’, which had 

been thought a problem of the debate in Northern Ireland around ‘parity of esteem’ to date.

The group understood that the creation of an all-in Northern Ireland bill of rights, including provisions incorporating the ECHR, may cause problems arising from an associated repeal of the Human Rights Act.  Were this to be so, and the Northern Ireland ‘add on’ legislation to be by way of addendum, the group felt that a strong statement on inter-culturalism could be included prominently in an interpretative section of the latter. Alternatively, if one was to seek the implementation of an all-in bill of rights, a preamble would be the logical place for such a statement. Either way, what the group sought (and this relates to its considerations on content) was a means to insert in the bill a section or sections, which judges would be required to take into account in interpreting the bill’s provisions.

The interpretative section or preamble would also be likely to be the part read by non-lawyers (ie most people).  It would therefore be important that it be both clear and compelling.  Appendix I prepared by Nadette Foley provides some drafting, in terms of multi-culturalism.

Content of provisions

Existing instruments v tabula rasa: Two ways were identified of writing down the rights in this area. One approach was to incorporate the Council of Europe Framework Convention on the Rights of National Minorities, and to allow of reference to any such additional documents (such as the Hague, Oslo and Lund recommendations, elaborated for the high commissioner for national minorities, to flesh out the convention) as set out contemporary international standards.  The other was to begin from a clean sheet and adumbrate the series of rights.

The benefits of the former were recognised to be:

· the rights already have international respectability, and this would facilitate agreement between the parties in Northern Ireland and at Westminster;

· these rights would now be rendered justiciable in a manner otherwise unavailable in any court in Europe;

· there would also be scope for evolution if there was provision (in the interpretative section) for the rights to be understood in the light of subsequent instruments.

The benefit of the latter was that such agreed international standards tend to be the lowest-common-denominator of the parties to the convention.

The emergent consensus in the group was thus in favour of the incorporation approach, but with the interpretative section of the bill used to ensure that the substantive provisions in the Framework Convention, so incorporated, would be interpreted in an exigeant way. Thus, for example, it would be made clear that the bill explicitly embraced ethnic, religious, linguistic, cultural and other, as well as narrowly ‘national’, minorities.

While article 13[1] denies that states have any obligation to fund minority schools if the latter are privately controlled, it could be specified that it had been accepted in Northern Ireland that they should be so funded, on a par with the state sector.  In any event, there would need to be interpretative reference, since the Framework Convention refers to ‘the parties’ which, in this case, would presumably be defined as public authorities in Northern Ireland.  And the provisions of sections IV and V are purely relevant to monitoring and ratification in a Council of Europe context.

Vindication of rights

Ordinary v special courts: The question of what kind of court would hear claims to the rights which were justiciable in this area arose (though clearly this is primarily a matter on which the implementation group will advise). This was because there was a particular concern that these were culturally sensitive decisions, requiring exercise of some specialist expertise.  There would therefore be an argument, which would of course depend on a recommendation vis-à-vis the bill as a whole, that cases under it should be appealed to:

(a) A special, Northern Ireland constitutional court;

(b) The Privy Council, with an informal arrangement to include Irish and/or international judges in such cases; or

(c) The existing legal structures, but with provision that account must be taken of international standards.

Summary of recommendations

The Culture and Identity Working Group thus recommends as follows to the commission:

1. Rights-bearers in the bill should be defined in individualistic terms, including as ‘persons belonging to national, ethnic, religious, linguistic, cultural or other communities’.

2. The bill should make clear that such rights-bearers are equal and are not confined to ‘both communities’ but extend to persons belonging to a range of communities; it might instance, non-exhaustively, other such beneficiaries.

3. There should be a clear commitment in the bill to the ideal of multi- or inter-culturalism, in an accessible interpretative section or preamble (see Appendix 1).

4. The bill should substantively incorporate the Council of Europe Framework Convention on the Rights of National Minorities, with the interpretative section/preamble ensuring a stringent interpretation.

5. The commission might need to consider what kind of courts should adjudicate on cases relating to the bill, given the cultural sensitivities and expertise involved.

Appendix I

Some possible formulations of a commitment to multi-culturalism

(These are based on the New South Wales and Canadian texts)

1.
The cultural diversity of the people of Northern Ireland reflects the whole population of NI, comprising people from a range of cultural, ethnic, linguistic and religious backgrounds.                                                                                            

2.
This instrument recognises that cultural diversity is a fundamental characteristic of the heritage and identity of NI and that it provides an invaluable resource in the shaping of a multi-cultural society in NI.  This concept needs to be nourished through the education system from an early age.

3. This instrument recognises the freedom of all persons belonging to different cultural, ethnic, linguistic and religious communities to preserve, enhance and share their cultural heritage.  

All individuals are encouraged to respect, understand and tolerate the culture, ethnicity, language and religion of others in NI society.  The media has an important role in shaping people's views and attitudes and should, within the limits if press freedom, promote respect for each individual's identity.

All public authorities should respect, understand and accommodate the culture, ethnicity, language and religion of everyone within the NI legal and institutional framework.

4.
All public institutions in NI should recognise the linguistic and cultural assets in the population of NI as a valuable resource, and promote this resource to maximise the development of society as a whole.

5.
All individuals in NI should have the greatest opportunity to contribute to and participate in, all aspects of public life and to make use of and participate in relevant activities and programmes provided or administered by public authorities.
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