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FOREWORD

The purpose of this document is to record the progress that the Northern Ireland Human Rights Commission has made thus far with its Bill of Rights work and to highlight the issues on which the current Commissioners think further discussion is still needed.  The document is addressed primarily to the Commissioners who will be joining the Commission in March 2005 but also to prospective participants in the Roundtable, or Forum, on the Bill of Rights which the British and Irish Governments, some of the local political parties, and the Commission itself, believe should be established as soon as possible.  

Four of the current Commissioners will be leaving office on 28 February 2005.  They and their two colleagues who will be remaining on the Commission wish to acknowledge that without the assistance and support of a very large number of people, especially former Commissioners and the staff of the Commission, the record of work in this area would not be as impressive as it is.  They strongly believe that the effort to obtain an effective and comprehensive Bill of Rights for Northern Ireland must be strenuously continued and they wish the new Commissioners well in what will be a challenging but, they hope, a rewarding task. 

Brice Dickson (Chief Commissioner), appointed until 28 February 2005

Margaret-Ann Dinsmore, appointed until 28 February 2005

Tom Donnelly, appointed until 28 February 2005

Christine Eames, appointed until 30 November 2007

Tom Hadden, appointed until 28 February 2005  

Kevin McLaughlin, appointed until 30 November 2007

CHAPTER 1

INTRODUCTION

The Northern Ireland Human Rights Commission has a mandate under the Belfast (Good Friday) Agreement and a statutory duty under the Northern Ireland Act 1998 to consult and advise the Secretary of State on the scope for a Bill of Rights for Northern Ireland.  The exact wording of the relevant sentences in the Belfast (Good Friday) Agreement is as follows:

“The new Northern Ireland Human Rights Commission will be invited to consult and to advise on the scope for defining, in Westminster legislation, rights supplementary to those in the European Convention on Human Rights, to reflect the particular circumstances of Northern Ireland, drawing as appropriate on international instruments and experience.  These additional rights to reflect the principles of mutual respect for the identity and ethos of both communities and parity of esteem, and – taken together with the ECHR – to constitute a Bill of Rights for Northern Ireland.  Among the issues for consideration by the Commission will be:

• the formulation of a general obligation on Government and public bodies fully to respect, on the basis of equality of treatment, the identity and ethos of both communities in Northern Ireland; and

• a clear formulation of the rights not to be discriminated against and to equality of opportunity in both the public and private sectors.”

The Commission has been working on its responsibilities in this area for more than five years.  The project has taken longer than we first thought, but there have been various external factors at play, not least the broader disagreements between local political parties in Northern Ireland, which have slowed up the production of final advice.

In performance of its duty the Commission has carried out a widespread and continuing consultation with the political parties, interested organisations and the public at large on what the proposed Bill should cover and how it should be formulated.  Taking into account the responses received and views expressed the Commission has published two detailed working papers setting out its approach to the various issues and its proposals for the drafting of the Bill of Rights.  It has also initiated a series of consultations with national and international experts on the protection of human rights in divided and post-conflict societies.  Full details of this continuing process of consultation, and of the publications connected with it, are set out in Chapter 2 below.  Readers can also draw upon the information contained in the relevant sections of the Commission’s five annual reports published to date.

Progress has been made in achieving a measure of general consensus on some issues relevant to the Bill of Rights and in identifying those on which there is as yet no general agreement.  But it must be accepted that much less progress has been made in achieving the kind of political consensus that is essential if the proposed Bill is actually to be enacted.

One reason for this might be the overall political environment in Northern Ireland, which remains one in which political parties seem unable to reach a consensus on any aspect of the political and legal framework which should apply in Northern Ireland.  There is also a lack of political agreement over the need for a Bill of Rights, let alone over its nature.  This is in part due to the relatively low priority given to the idea of a Bill of Rights in comparison with the continuing problems of maintaining the Assembly and Executive and dealing with decommissioning and paramilitary activity.  But it is also due to major differences between the unionist and nationalist parties in their approach to human rights in general and their importance to a settlement in Northern Ireland.  The lack of enthusiasm by the British Government for the protection of a more expansive range of rights in Northern Ireland than in the rest of the United Kingdom has also contributed to the lack of progress.

The Commission has reached the conclusion, after careful consideration, that it would not be appropriate in these circumstances for it to submit its final advice to the Secretary of State on the scope for and possible content of a Northern Ireland Bill of Rights.  When so many new Commissioners are about to join the Commission it would not be right (or indeed possible) for the present Commissioners to commit the organisation to a definitive position on such a controversial topic.  Final advice must also build on further consultations and discussions yet to take place.  

The Commission has decided instead that the best means of promoting the eventual adoption of a comprehensive Bill is to give its full support to the idea of a Roundtable, or Forum, comprising the political parties and representatives of civil society, which would, under an international chairperson, seek to achieve sufficient political consensus to secure the adoption of an agreed Bill.  The Commission has been backing such an idea since December 2002.

CHAPTER 2

THE COMMISSION’S WORK TO DATE

Introduction

The Human Rights Commission wanted its advice on a Bill of Rights to emerge from a process of consultation that was both broad and deep, so that the people of Northern Ireland could feel some ownership of the resulting document.  As everyone’s rights are at issue, everyone has a stake in making sure that the Commission’s final advice to the Secretary of State for Northern Ireland is the best possible.  The consultation process conducted to date has indeed been recognised as being both wide-ranging and creative, despite the Commission’s comparative lack of resources.  With a small staff the Commission’s approach has been to create interest and encourage participation in the process through offering an intensive programme of education, training and awareness-raising aimed at helping people make a meaningful contribution to the debate and through publishing a number of helpful documents.  The publications produced are listed in an Annex to this chapter (at page 15).

The consultation process was officially launched on the Commission’s first anniversary, 1 March 2000, with high profile events in both Belfast and Derry / Londonderry, each of them addressed by Mr Brian Keenan, the writer and former Beirut hostage.  

Even before that launch, in the summer of 1999, the Commission had commissioned a survey (1st Opinion Survey) to gather people’s views as to what should be contained in a Bill of Rights.  It was clear from the results of that survey that there was great support throughout the community for a comprehensive and effective Bill of Rights, including one that protected economic and social rights such as better and equal access to health care and education services.  The results of the survey (the first of three to be conducted by the Commission to date) were summarised in a pamphlet produced by the Commission for the launch of the consultation exercise on 1 March 2000.  

In October 1999 the Commission appointed a Development Worker and asked her to work initially on the consultation around a Bill of Rights.  Several other staff, both permanent and temporary (including interns), have assisted with the work.  A Bill of Rights Committee was also formed within the Commission.  Later it was agreed that the Bill of Rights should be a standing item on the agenda for each month’s full Commission meeting and since 2001 it has been the Commission’s main priority within its Strategic Plan.    

Throughout the last five years numerous publications have been produced by the Commission to assist with the consultation on a Bill of Rights.  These are listed in chronological order in the table on page 7.



Phase One: March 2000 – September 2001

During the first 18 months of the project the following materials were produced and activities undertaken to gather views on what rights should be protected by a Bill of Rights. 

Training and education

· A training manual and video were produced for use by teachers, trainers and group leaders outlining the history of human rights protection internationally, in particular the European Convention on Human Rights agreed in 1950.    

· A “Training for Facilitators” programme was offered, with training sessions attended by over 400 potential trainers, many of whom then worked to spread awareness of the consultation within their own communities or organisations and held numerous workshops, discussion groups and information events. 

Information

· Leaflets and billboards were produced to raise awareness of the consultation.  

· Work was begun with the Blind Centre to prepare information about the Bill of Rights on cassettes for 2,000 people within the blind community in Northern Ireland.

· Eleven pamphlets were written by Commissioners to assist debate on areas of rights that might require further protection in a Bill of Rights.  The topics covered included children and young people, criminal justice, culture and identity, education, equality, language, economic and social rights, victims, women’s rights and implementation issues.  Altogether some 35,000 copies of these pamphlets were distributed.      
Working Groups  

The Commission established nine independent working groups to advise the Commission on specialist areas of rights that might be included in a Bill of Rights.  The Working Groups were chaired by and almost entirely composed of people from outside the Commission.  Mirroring the coverage of the pamphlets (mentioned above), the working groups dealt with children’s and young people’s rights, criminal justice, culture and identity, education, equality, language rights, economic and social rights, victims’ rights and implementation issues.

Almost 200 members made up the working groups, giving considerable time voluntarily and attending mainly in their individual capacities, although in some instances representative expertise was sought to ensure the breadth of discussions.  Those involved are listed in Appendix 3 to the Commission’s Annual Report for 2000-01.

The working groups operated between August 2000 and January 2001.  In that latter month they submitted advisory reports to the Commission and the Commission organised a large event at the Waterfront Hall in Belfast at which the content of the reports was publicised and discussed.  They are still available on the Commission’s website.  The reports constitute the considered views of each working group and do not necessarily reflect the Commission’s own position.
Consulting with women

· A separate working group on women’s rights was not established, as each of the other groups was asked to ensure that all interests were represented and considered.  A perception emerged, however, that women’s issues were not being given enough focus and in response Commission staff met with a range of organisations to consider how to consult more effectively with women.

· Events such as the “Right Night Out” drama workshops with Circus Spectacky, organised by Women Together Moving On, were aimed at women in local communities.

· The Social Justice Initiatives Fund of the Northern Ireland Voluntary Trust (now the Community Foundation for Northern Ireland, CFNI) helped to fund this and similar projects.  In 2004 CFNI published a report on the projects supported by its funding and announced that a further £50,000 was available for small grants. (The remaining closing dates for receipt of applications are: 24 March 2005 and, funds permitting, 24 June 2005 and 23 September 2005.)

Consulting with children and young people

· The Commission recognised that this constituency needed particular support if it was to exercise its right to participate fully in the consultation process.  Thus, some young people were invited to take part in the children and young people’s working group.

· The Commission also worked with children’s organisations to enable young people to put forward their views on the Bill of Rights.  A summarised version of the children’s working group report was produced by the Children’s Law Centre for children and young people.

· Many young people were able to contribute their views through events such as a competition organised by Amnesty International, a roadshow arranged by the Northern Ireland Youth Forum, a six-month project for vulnerable young people set up by the Children’s Law Centre and supported by Save the Children with training from the Commission, and through an on-line conference organised jointly by the Greater East Belfast and South Belfast Youth Strategy groups, young people from Lisnasharragh in East Belfast and the Commission.   

Engaging with political parties

· During this phase of the project meetings took place with representatives of most of the political parties in Northern Ireland, but not, unfortunately, with the Democratic Unionist Party.   A meeting did occur with the Ulster Unionist Party but no formal submission was made by that party on what should be covered by a Bill of Rights.

· A reception for MLAs and local authority Mayors and Chairs was held in May 2000 to explore with them the best way of engaging with local elected representatives.
· Local Councils were asked to consider hosting an event in their area, to give individuals an opportunity to question the Commission and give their views.  The Commission offered to help facilitate such public meetings and to provide training for council staff.  A number of councils did arrange these public sessions, e.g. Ballymena, Ballymoney and Omagh.  Training events facilitated by the Commission were supported by a number of Councils and others sent officers to separate training sessions.

· Commissioners also visited several Councils to present the Commission’s work. Events in Carrickfergus and Enniskillen unfortunately had to be postponed due to the outbreak of foot and mouth disease.
· A session on the Bill of Rights held jointly with the Civic Forum resulted in a motion of support for the Bill of Rights.
Engaging with NGOs and others

· A large number of meetings with various interest groups took place throughout Northern Ireland, including meetings with victims’ groups, church groups, community groups and statutory bodies.  Locations were as diverse as Ballymoney, Carrickmore, Fintona, Newry and Portadown.  In September 2000 the Bill of Rights project was launched to rural organisations with the help of the Rural Community Network.

· Commission representatives attended and spoke at or facilitated workshops at numerous conferences and seminars, e.g. a conference in Cookstown for 150 young people run by the Northern Ireland Council for Integrated Education.

· Events for the deaf community were held at RNID’s office in Belfast and a seminar on language rights took place with language interest groups.

· The Commission attended meetings of what was then called the Ad Hoc Human Rights Consortium (now simply the Human Rights Consortium), which was set up by NGOs to exchange information and good practice on the Bill of Rights consultation.
· A conference was held with the Law Centre (NI) in September 2000, aimed at the advice sector, focusing on economic and social rights.

· The North and West Belfast Health and Social Services Trust facilitated discussion among “looked after” children and young people.

· The Commission hosted a visit by the President of the Constitutional Court of South Africa, Justice Arthur Chaskalson, to speak at events in December 2000 on how important South Africa’s Bill of Rights was to the establishment of a more harmonious and tolerant society.  We also twice hosted a visit by Justice Albie Sachs of the Constitutional Court of South Africa and he too spoke inspirationally about the achievement in establishing a Bill of Rights in his country.
Handling responses and submissions 

Managing the initial submissions in their various forms and integrating that input and the working group reports into the Commissioners’ thinking when drafting their first consultation paper was a challenging process, with lessons to be learned for the next phase of consultation.  Responses and views were accepted in any format, from the formal to the informal, including emails, paintings, posters, sculpture, essays, poems and CD-Roms.  One of the most innovative submissions was presented as a “tunnel of rights”, built by young people and carrying graffiti messages on human rights.  A system was established for acknowledging, categorising and storing all the views received.  

By the end of February 2001 – the initial deadline for receipt of comments – the Commission had received over 130 written submissions on what should be contained in the Bill of Rights, as well as multiple submissions from a number of groups.  The deadline was extended and remained flexible.  More than 85 further submissions were received between March and July 2001.  Initial responses were mostly positive and enthusiastic.  Phase One responses were placed in the Commission’s library and can still be consulted there, by appointment.   

All views expressed were considered in detail by Commissioners and staff at 22 intense meetings held between March and July 2001.  The discussions at these meetings were always lively and they were consistently conducted with reference to existing international standards for the protection of human rights.   

During this process the Commissioners agreed to adhere to a set of principles that would guide them in their deliberations.  Those that are still applicable (i.e. are not now out-of-date) are reproduced in the box on page 12.  Current Commissioners still very much endorse them.


Phase Two: September 2001 – February 2002    

Consultation document, Making a Bill of Rights for Northern Ireland


After careful consideration of the views expressed in responses and submissions received, the reports of the working groups, and international standards, the Commission published a formal consultation document entitled Making a Bill of Rights for Northern Ireland on 4 September 2001.  The document represented the Commission’s preliminary views on what should be contained in the Bill of Rights.

The consultation document was launched at an event attended by nearly 300 people at the Waterfront Hall in Belfast.  About 10,000 copies were disseminated, along with summaries in English, Irish, Ulster-Scots, Cantonese, Braille and on tape; versions were made available in a variety of formats, including large type and floppy disc, and the document was placed on the Commission’s website.

A series of questions was included in the consultation document for people to consider, but responses to the document were accepted in any format, whether or not they referred to these specific questions.

An initial deadline for responses was set as the end of December 2001, but this too was subsequently extended and eventually all responses, including some very late ones, were accepted.  All responses received were copied to all Commissioners and they were carefully considered at various meetings devoted only to the Bill of Rights.

Promoting debate on the draft proposals

After sustained pressure the Northern Ireland Office eventually agreed to allocate more funding to the Commission for its Bill of Rights work.  In the financial year 2001-02 a one-off additional payment of £357,000 was transferred to the Commission specifically for that purpose and most of this sum was spent in advertising the Commission’s proposals and stimulating discussion of them.  The advertising campaign included the use of television, radio, billboards and bus-shelters.  As part of the campaign the Commission broadcast what it believed to be the first ever television advertisement in Northern Ireland which had signing for people with hearing difficulties.

Throughout this phase of the consultation the Commission actively promoted debate on the issues in the consultation document by organising public and private events and seminars, conferences and training sessions.  Our aim was to provide creative opportunities for as many people as possible to take part in the consultation and contribute to the eventual outcome of the Commission’s deliberations.  For example, an 8-page insert was prepared by the Commission and the Ad Hoc Human Rights Consortium for circulation to some 13,000 homes with an issue of the Belfast Telegraph.

Commissioners and staff travelled widely throughout Northern Ireland to promote, explain and discuss the concept of a Bill of Rights.

Educational activities, central to the project of making complex human rights concepts and documents accessible to the “person in the street”, continued.  A second round of the “Training for Facilitators” programme was launched, running from September 2001 to January 2002 and involving over 500 participants.  Trainees included social workers, community workers, community groups, students, trades unionists, childcare workers, ethnic minority groups, disability groups, older persons’ groups, prison officers and local Councils, and the training took place right across Northern Ireland, including in Coleraine, Belfast, Newry, Derry/Londonderry; Dungannon, Newtownards, Craigavon, Carrickfergus and Cookstown. 

A series of related events, presentations and meetings also occurred throughout Northern Ireland.  These included:

· Events aimed at women, such as a conference on Women’s Rights in a Bill of Rights (King’s Hall, Belfast), sessions for women’s groups (Coleraine, Derry/Londonderry and Newry), Soroptimists (Hillsborough), Business and Professional Women (Belfast) and an event for older Chinese women (Belfast).   


· Sessions for carers’ groups and groups of older persons (Larne and Belfast).

· Input into meetings of ethnic minority groups, such as the Chinese Forum (Craigavon).

· Public meetings and/or training sessions in local Councils, such as Ards, Enniskillen and North Down.  Moyle District Council ran events in Ballycastle and on Rathlin Island. 

· Two conferences on youth rights and women’s rights, organised jointly with the Armagh Campus of Queen’s University.  Both reports are available on the Commission’s website.

· Events such as a Human Rights Day in Larne and a debate in the Students’ Union at Queen’s University.

· Presentations to people with learning disabilities through Strule Buzz group in Omagh, supported by MENCAP, and Triangle Housing Association.

· The Commission continued to make inputs into events organised by others, including the Northern Ireland Anti-Poverty Network, the Health Action Zone Travellers’ Project, Democratic Dialogue, the Ulster People’s College, Rural Community Network, the Belfast Women’s Training Services, the Council of Religious in Ireland, Future Voices (Spirit of Enniskillen Trust), West Belfast Economic Forum, the Indian Community Centre, the Holyland Resident-Student Drop-In Centre and the British Deaf Association.   

· The School of Law at Queen’s University held a conference in December 2001 at which the reports of the working groups were hotly debated; copies of the main presentations were then published in a special issue of the Northern Ireland Legal Quarterly. 
· On 25 September 2001 a debate was held in the Northern Ireland Assembly at which the Commission was criticised by unionist MLAs for allegedly exceeding its mandate.  In November 2001 the Commission answered questions about its Bill of Rights proposals at a meeting with the Assembly’s Committee of the Centre.

Consulting with children and young people

In October 2001 the Commission produced a special document for children, Making a Bill of Rights: A Consultation document for children and young people, and extended the response time for that sector.  Some 20,000 copies of this magazine-style booklet were distributed to schools, youth groups and clubs, libraries, leisure centres and other appropriate outlets. 

The Commission appointed a Children’s Co-ordinator for six months and was able to extend the post for a number of months thereafter.  The Co-ordinator gathered views from over 1,350 children and young people and children’s views were summarised in a booklet produced by the Commission called What You Said, launched in the Odyssey in May 2002 at an exciting event.  The person formerly employed as the Co-ordinator continued until recently to be closely involved in the area through the Children’s Sector Bill of Rights Group.  

The Commission also commissioned a paper by Dr Ursula Kilkelly of University College Cork to enable the children’s sector to argue their case more forcibly for the inclusion of children’s rights in a Bill of Rights. 

Following the time-limited employment of the Children’s Co-ordinator, lack of resources hampered the Commission’s youth work to some extent.  However a consultant was engaged to support a youth panel and the Commission continued to work with youth providers, e.g. at a Youth Action event for young men and at Lisburn Youth Council’s conference.  

The Commission campaigned for and welcomed the establishment of the office of the Northern Ireland Commissioner for Children and Young People (NICCY).  NICCY has agreed to work with legal advisers from the children’s sector and with the Commission to help ensure that the Commission’s advice on a Bill of Rights takes account of the need to ensure the strongest possible protections for children’s rights.

2nd Opinion Survey

In October and November 2001 a sample of 1,000 voters were asked about some of the main proposals in the Commission’s consultation document of September 2001.  The responses received to this second opinion survey indicated consistently a very high degree of support not just for the concept of a Bill of Rights but also for the need for it to be meaningful to ordinary people.  A clear majority of both Protestants and Catholics, and also in both gender groups and all age groups, said that they thought the Commission was right to propose not only guarantees for members of both main communities in Northern Ireland but also a wide range of economic and social rights for all individuals.  The results were summarised in Appendix 4 of the Commission’s Annual Report for 2001-02 and are available on its website.

Phase Three: February 2002 – April 2004

Work on the Bill of Rights was prioritised by the Commission in its Strategic Plan for 2003-2006.  At the time of the Plan’s publication the Commission declared that it was committed to ensuring that the consultation process on the Bill of Rights continued to be as participative and inclusive as possible.

In Making it Work: Human Rights in Northern Ireland – A special Fortnight Supplement, Commission representatives discussed the challenges of providing its final advice, guaranteeing protection for vulnerable groups, ensuring equality and parity of esteem, protecting economic and social rights, recognising language rights and dealing with implementation issues.  As explained in Chapter 4 below, consensus on how to resolve all of these issues will be crucial before final advice is submitted to the British government.

Submissions 

By the end of March 2002 the Commission had received over 300 formal responses to its consultation document of September 2001.  This means that over 600 submissions were received during Phases One and Two of the consultation. These were all copied to and considered by each of the Commissioners. 

Almost 250 submissions have been placed on the Commission’s website.  These and others are available in hard copy for study, by appointment, in the Commission’s library.  

The Human Rights Consortium promoted the Bill of Rights consultation and placed a number of the submissions produced by its members on its own website.

A number of meetings of the Commission were held during 2002 and 2003 specifically to consider and discuss the issues raised by the consultation on the Bill of Rights.  At the annual meeting with the Equality Commission for Northern Ireland attention was focused on how the Bill of Rights should deal with equality rights, especially given the possibility of a Single Equality Act being enacted for Northern Ireland.

A Summary of Submissions was published in July 2003 highlighting areas where there was agreement and areas where diverse views were expressed by respondees.  

Key events 

Since February 2002 the Commission has organised the following conferences and events aimed at enabling further discussion of issues related to a Bill of Rights: 

· Progress on a Bill of Rights and Next Steps (December 2002; Malone House, Belfast)  

· Economic and Social Rights (February 2003; City Hotel, Derry / Londonderry)

· Equality Rights (March 2003; Odyssey Centre, Belfast) 

· Community and Identity Rights (April 2003; City Hotel, Armagh)

· Presentation by the Chief Justice of Canada, The Hon. Beverley McLachlin (May 2003; Europa Hotel, Belfast)

· Implementation Issues (June 2003; Europa Hotel, Belfast)

· Victims’ Rights (September 2003; Commission’s premises, Belfast)

· Discussions with Council of Europe experts (October 2003; Commission’s premises, Belfast)

· International Protection of Human Rights (February 2004; Europa Hotel, Belfast).

Each of these events was well attended and important contributions were made by keynote speakers.  

The Commission continued to hold other events and capacity-building sessions, e.g. on implementation issues, and contributed to events organised by others.  Examples include a Community Arts conference, a Business and Professional Women’s event in Newcastle and consultation with “Speechmatters” (in Banbridge, Draperstown and Belfast) for people with aphasia, their carers and professionals working with them.  

Expert views

Throughout the consultation process the Commission has sought, and been open to, views from those with expertise in a given field, including academics, lawyers and national and international human rights bodies.  During this phase of the project the Commission formally sought views from:

· The office of the High Commissioner for National Minorities of the Organisation for Security and Co-operation in Europe (OSCE), specifically on whether the term “minority” had to be used in legislation in order to protect the rights of different groups and communities.  The response (confirming that the term did not have to be used) was received early in January 2003.  It was then made available more widely through the Commission’s website. 

· The Secretary-General of the Council of Europe, who authorised a visit to Northern Ireland by three European experts in October 2003.  The Commission hosted an event at which these experts met representatives of NGOs and others to debate a number of aspects of the proposed Bill of Rights, such as how best to protect minorities and communities and how best to  make economic and social rights justiciable.  The views of the experts were officially submitted to the Commission in February 2004 and have again been made available on the Commission’s website. 

3rd Opinion Survey

In February 2004 a random sample of 1,000 people in Northern Ireland aged 18 years and over was asked how important a Bill of Rights was to them and what some of the rights protected by a Bill of Rights for Northern Ireland should be.  Once more the results of this third opinion survey bore out the support for a Bill of Rights throughout both main religious communities which clearly emerged from the two previous surveys in 1999 and 2001.  A summary of the most recent findings is contained in Appendix 4 of the Commission’s Annual Report for 2003-04 and can be accessed through the Commission’s website.

Progress Report

In April 2004, following some two years of deliberations on a range of views received, the Commission published Progressing a Bill of Rights for Northern Ireland: An Update, and asked for comments on this to be submitted by 1 August 2004.  Some 50 responses were received.  Commissioners have held three meetings specifically to discuss the responses (4 June 2004, 20 September 2004 and 7 February 2005) and additional meetings have taken place with some respondees who wished to discuss the report, such as Include Youth, Northern Ireland Women’s Aid Federation, Carers NI and the Children’s Sector Bill of Rights Group.       

Phase Four: April 2004 – February 2005 

Education 

The education focus of the Bill of Rights work in Phase Three of the consultation has been the “Bill of Rights in Schools” project, supported by the Department of Education and the five Education and Library Boards.  A pack of teaching materials, Bill of Rights in Schools: A Resource for Post-Primary Schools, has been produced and distributed.  The resource makes direct links to the Local and Global Citizenship Curriculum at Key Stages 3 and 4.  It was officially launched at Stormont in February 2005.    

Expert views

During this phase the Commission formally sought views from a range of legal academics from across Britain and Ireland who are experts in human rights law.  In October 2004 these academics spent a day at the Commission going over each section of the April 2004 draft of the Bill of Rights and making various recommendations as to how the text could be improved.

Key events and meetings

During this phase of the project the Commission organised a conference on how best to protect the human rights of vulnerable groups (October 2004; City Hotel, Derry / Londonderry) and a small seminar on whether the current draft of the Bill of Rights adequately protected democratic rights (February 2005; Linenhall Library, Belfast).

Meetings have taken place with a number of well-informed interest groups, such as Include Youth, the Children’s Sector Bill of Rights Group, Carers NI, the Women’s Aid Federation and the Northern Ireland Committee of the Irish Congress of Trades Unions.  

In line with a more general Action Plan published by the Commission in October 2003, two meetings of an ad hoc Consultative Forum were held in July 2004 and January 2005 to allow people from outside the Commission to give their views on the strategic direction of the Commission and the sorts of activities it should be engaging in.  At both events there was useful discussion of how the Commission should proceed with its Bill of Rights work, especially in light of the apparent impasse regarding the search for consensus amongst the local political parties.  Many of those who spoke at these fora were of the view that the Commission should proceed with compiling its advice to the Secretary of State in 2005 or 2006, thereafter switching its efforts to urging the local parties and the two governments to put in place a mechanism for giving collective consideration to how the advice should be taken forward.  It will be for new Commissioners to decide whether that is indeed the best course of action.

CHAPTER 3

CURRENT POLITICAL AND OTHER VIEWS

It is generally accepted that some evidence of cross-communal support is an essential precondition for the adoption of a Bill of Rights for Northern Ireland.  Neither the British nor the Irish Government will seek to impose anything other than a minimal list of protections for both main communities in the absence of clear support from both unionists and nationalists and their political parties.

The primary objective of the Commission, working with the Roundtable or otherwise, must therefore be to achieve this kind of cross-communal support.  But it must also be able to persuade the two governments that the adoption of a Bill of Rights for Northern Ireland does not preempt or otherwise run counter to their approach to human rights protection in the rest of the United Kingdom and Ireland.  It may assist in this to identify the essential positions of the major players in the process – the political parties, the two governments, leading NGOs and the general public – as they have emerged during the process of consultation thus far.  As regards the parties, reference can also usefully be made to A Bill of Rights for Northern Ireland Through the years – The views of the political parties (Committee on the Administration of Justice, Belfast, 2003).
The underlying difficulty in this context is the widely different interpretations of the references to a Bill of Rights in the Belfast (Good Friday) Agreement.  The wording of the Agreement, whether as an exercise in constructive ambiguity or otherwise, may have concealed major differences in the intentions of those involved.  The two governments and the unionists appear to have envisaged a relatively limited Bill of Rights which would add to the provisions of the European Convention on Human Rights only a few provisions guaranteeing equality between the two major communities and (in the case of unionists) an express right to march.  The main nationalist parties and others engaged in the preparation of the Agreement may have envisaged a more comprehensive Bill covering the full range of rights, including both communal equality and individual economic and social rights.  Some may also have had in mind their aspirations for the protection of human rights on an all-Ireland basis, as indicated by the provisions in the Agreement relating to a joint Charter of Rights for the island of Ireland. 

Subsequent developments, both in the written submissions from these various parties and interest groups and in their consultations with the Commission, have generally served to accentuate rather than diminish these differences.  The Human Rights Commission was, in effect, charged with the difficult task of finding an acceptable compromise between these divergent approaches.  We have sought to do so by coming at the questions from an international and comparative perspective, pointing out, for example, that economic and social rights are included in the Bills of Rights of several democracies (such as South Africa), that giving judges some say over economic and social rights does not divest elected politicians of their policy-making discretions in those fields and that all of the additional rights we are proposing would be subject to qualifications limitations if these can be justified within the terms of the limitations section in the Bill of Rights itself.         

The unionist parties

The Ulster Unionist Party (UUP) and the Democratic Unionist Party (DUP) have not played a very active part in the Commission’s consultation process.  At a number of meetings, both public and private, and in the Assembly debate on 25 September 2001, representatives of the UUP have made it clear that in their view the Human Rights Commission’s proposals go far beyond the terms of the Agreement and could not be supported on that basis.  No formal written submission was made to the Commission, although verbal comments were received and members of the party took part in a Bill of Rights workshop at one of the party’s annual conferences.  In the initial years the DUP also refrained from any direct communication with the Commission and made no written submissions.  But more recently it has met with the Commission and in 2003 it published its own proposals for a Bill of Rights (A Bill of Rights for Northern Ireland: A Unionist Vision).  It seems more willing to engage with the debate.  But the DUP clearly retains deep reservations about the need for, and wisdom of, a comprehensive Bill of Rights that would make the position regarding human rights in Northern Ireland noticeably different from that in Great Britain.   

The nationalist parties

The two main nationalist parties, the Social Democratic and Labour Party (SDLP) and Sinn Féin, have played an active part in the Commission’s consultation process, both in formal submissions and in continuing private discussions.  Both have given general support to the concept of an expansive Bill of Rights, including economic and social rights.  Their main concerns have been that the Commission’s initial proposals in respect of the right not to be treated as a member of either main community could undermine the equality provisions of the Agreement and existing fair employment laws and that the reference to community rights as opposed to minority rights would not guarantee to the minority nationalist community in Northern Ireland the full range of internationally recognised minority rights.  Sinn Féin have also raised concerns over the Commission’s proposals concerning recognition and protection of the Irish language.  Sinn Féin have recently published their own draft of an all-Ireland charter of rights, Rights for All, which would guarantee the rights of members of communities rather than minorities and extend to economic, social and environmental rights. In some instances it has reached the same conclusions as the Commission.
Other parties

The Alliance Party and the Women’s Coalition (NIWC) have also contributed actively to the Commission’s consultation process and have been generally supportive of the Commission’s initial proposals for an expansive Bill and for the creation of a Roundtable comprising political parties and representatives of civil society.  The main Alliance Party concern has been to give preference to individual rather than communal rights, thus avoiding the entrenchment of communal divisions.  The NIWC supported the formation of a Roundtable and provided the chair for the parties’ sub-group which explored that issue over a short series of meetings in 2002-03.  The Workers’ Party has also been largely supportive of the Commission’s Bill of Rights proposals, but the United Kingdom Unionist Party and the Conservative Party have not been.    

The British Government

The formal response of the British Government to the Commission’s initial proposals focussed on two main issues: the need to adhere strictly to the wording of the Agreement, notably in respect of “the particular circumstances of Northern Ireland”, and a concern that any extension into other areas, notably economic and social rights, might not be justifiable if they granted rights in Northern Ireland which would not be protected in the rest of the United Kingdom.  There have also been some indications of a general lack of enthusiasm for the enactment of any Bill of Rights at all.  This may be related both to the view that the main human rights and equality obligations under the Agreement have already been implemented by the Human Rights Act 1998 and the Northern Ireland Act 1998 and to the more general opposition on the part of the British Government to giving any legal force to the European Union Charter of Fundamental Rights or to the Council of Europe’s Revised Social Charter.  It is clear, though, that the British Government favours the establishment of an independently facilitated Roundtable, or Forum, on a Bill of Rights for Northern Ireland, and that in its estimated expenditure for 2004-05 it was prepared to contribute some £450,000 towards the cost of such a Forum.
The Irish Government

In its formal response to the Commission’s 2001 consultation document the Irish Government has been equally insistent that the Commission should adhere strictly to the wording of the Agreement, though without giving any clear indication of how it thinks that wording should be interpreted.  In less formal discussions it has also lent its support to the concerns of the SDLP and Sinn Féin in respect of the inclusion in the Bill of Rights of any right not to be treated as a member of either main community and of the use of the term “community” rather than “minority” in the Commission’s initial proposals (which have since been altered to ensure that both are protected).  Like the British Government, the Irish Government is supportive of the idea of a Roundtable, or Forum, on a Bill of Rights.     

NGOs and representative bodies

The responses of the leading NGOs and representative bodies in Northern Ireland have fallen into two main categories.  The Committee on the Administration of Justice, Amnesty International and the Human Rights Consortium have argued consistently both in their separate written submissions and in subsequent discussions for a comprehensive Bill incorporating the full range of internationally recognised human rights.  They have given particular emphasis to the need to include effectively enforceable economic and social rights and have expressed concern at what they consider to be the weakness in the Commission’s proposed formulations in this regard.  Individual representative bodies, on the other hand, have tended to focus their submissions on the need to include specific and detailed guarantees of the rights of those they represent.  This has been forcefully argued by those representing children and young persons, disabled people, minority ethnic communities and ex-prisoners.  Most of these bodies have been against any proposal to “mainstream” the rights of these groups within general provisions as opposed to according them more specific recognition and protection.  Many of the submissions to the Commission from NGOs and representative bodies are available on the Commission’s website and hard copies can be consulted at the Commission’s premises by appointment.  The Commission’s Summary of Submissions (July 2003) goes some way towards reducing these submissions to the core points, but for a fully accurate picture readers are urged to return to the full text of the original documents. 

International bodies

The Commission has also received advice from a number of international bodies and experts.  The Office of the High Commissioner for National Minorities, in response to a request for guidance on the issue, advised the Commission that it is permissible in international law to guarantee the rights of communities in the same way as minorities (without using the term “minorities”) and that the status of majority and minority communities in any given territory or part of territory may depend on the national or regional distribution of population.  The Council of Europe, in response to a more general request for comments on the Commission’s proposals, gave broad support to the Commission’s proposals on many issues but indicated that it may be better to propose relatively general formulations in a Bill of Rights, leaving issues of detail to ordinary legislation.  It also suggested that it may be better to avoid giving undue prominence to contentious issues, such as the right not to be treated as a member of a community or the formulation of economic and social rights, and drew the Commission’s attention to the general headings and formulations used in the European Union’s Charter of Fundamental rights as a possible model.

Public opinion

A large number of individuals have made submissions on particular points, notably on the right to life of unborn children and the right to use the Irish language.  The Commission has paid particular attention to the results of a series of three opinion surveys carried out on its behalf.  These have consistently recorded a very high level of support in both main communities for the inclusion of rights in respect of health, housing and the environment, as well as general support for the enactment of a Bill providing guarantees for both main communities as well as other communities.  

CHAPTER 4

THE PROPOSED WAY FORWARD
Key outstanding issues

It is clear from the extensive consultations and discussions in which the Human Rights Commission has engaged over the past five years that there are a number of crucial issues which any Roundtable, or Forum, will have to confront and resolve if there is be any real chance of a consensus being developed over the wording of a Bill of Rights for Northern Ireland.  To a large extent the wording of the Belfast (Good Friday) Agreement – set out at page 3 of this document – could be viewed as irrelevant to these issues, since it is so vague, and to some that very vagueness appear to be a justification for adopting a generally cautious approach.  It should be remembered, nevertheless, that the debate over whether there should be a Bill of Rights for Northern Ireland, and, if so, what it should contain, predates by many years the Belfast (Good Friday) Agreement.  Some unionist and nationalist organisations, as well as many non-aligned organisations, have been calling for a Bill of Rights since as far back as the 1960s.  

The need for a Bill of Rights

First and foremost, there will have to a sufficient cross-party consensus reached over whether a Bill of Rights is needed at all.  The Belfast (Good Friday) Agreement does not explicitly say that there must be a Bill of Rights for Northern Ireland.  It says that the Human Rights Commission should give advice on the scope for a Bill of Rights, although elsewhere it assumes that a Bill of Rights is likely to be in place one day.  The Human Rights Commission certainly believes that there is already a sufficient consensus amongst the people of Northern Ireland that a Bill of Rights is needed, amply demonstrated by the results of the three opinion surveys conducted on behalf of the Commission in 1999, 2001 and 2004.  The Commissioners themselves, who have been considering the wisdom and benefits of having a Bill of Rights in Northern Ireland for several years, are all firmly convinced that a Bill is both necessary and highly desirable.  The Council of Europe’s experts, moreover, have advised us that a Bill of Rights for Northern Ireland is desirable.  It would bring Northern Ireland into line with many other jurisdictions in Europe.    

The relationship with existing laws on human rights

If sufficient consensus can be reached on whether there should be a Bill of Rights at all, agreement will need to be reached on how the Bill of Rights should relate to existing laws protecting human rights in Northern Ireland.  In particular, agreement will need to be reached on the relationship between the Bill of Rights (which will operate only in relation to Northern Ireland) and the Human Rights Act 1998 (which currently operates in relation to the whole of the United Kingdom).  Is the Bill of Rights to supplement the Human Rights Act, or is it to replace it?  The view of the current Commissioners is that it should supplement the Human Rights Act and we have given a clear indication in section 20 of our proposed Bill as to how we think that supplementary character should be recognised in the Bill.  

The relationship with other human rights commitments

Also important, although less obstructive to the initial consensus-building on how a Bill of Rights would fit with existing laws, is the fact that there are bound to be future additional laws conferring human rights in Northern Ireland.  Care will have to be taken that any agreed Bill of Rights will be able to accommodate such additions.  The Bill of Rights itself will require further legislation to be passed to provide further detailed protection of some of the rights mentioned in the Bill.

More particularly, the potential impact of internationally agreed standards needs to be borne in mind.  The European Union’s Constitution, on which there is to be a referendum in the United Kingdom in 2006, already contains a set of fundamental rights which, essentially, add economic, social and environmental rights to the civil and political rights already included in the European Convention on Human Rights.  It is at present unclear what status those additional rights will have within the legal system of each member state of the European Union, but the Bill of Rights for Northern Ireland certainly cannot be allowed to be inconsistent with them.  

The Charter of Rights

Another issue which needs to be considered in this context is the proposed Charter of Rights for the island of Ireland, to which both the Northern Ireland and the Irish Human Rights Commission, through their Joint Committee, have been giving some preliminary consideration.  In May 2003 we issued a pre-consultation document on this topic to a relatively small number of interested organisations and have received a limited number of responses.  The majority view seems to be that the two Commissions should not be pro-active on this issue until the Bill of Rights issue has been settled in the North and the European Convention on Human Rights has bedded down in the South.  But if the Bill of Rights is to acquire the status of a fundamental legal document applicable in Northern Ireland, it would be better if it did not have to be adjusted shortly after its enactment in order to take account of a Charter of Rights for the island.  It would be better if any such difficulties could be pre-empted.     

“The particular circumstances of Northern Ireland”

An initial reading of the wording of the paragraph in the Belfast (Good Friday) Agreement in respect of the proposed Bill of Rights (see page 3 above) suggests that it should be relatively limited in scope, dealing primarily with the perceived gaps in the European Convention on Human Rights in respect of the rights of the two main communities in Northern Ireland to parity of esteem and with more general guarantees of equality.  It seems likely that this was the intention of the two governments and the unionists.  But the inclusion of the phrase “drawing as appropriate on international instruments and experience”, as well as other more general references to human rights throughout the Agreement, have been taken by others, notably the leading human rights NGOs and pressure groups, as a justification for a more expansive interpretation of the paragraph which would point towards a comprehensive Bill that would reflect best international practice on the full range of human rights.  Those who have argued for this approach have also taken the view that the relatively high levels of economic and social deprivation in Northern Ireland justifies the inclusion of the full range of economic and social rights. These very different interpretations were clearly expressed in many of the responses to the Commission’s 2001 consultation document.

The Commission has not attempted to explain or impose its own understanding of the paragraph in the Agreement, which, like some other aspects of the Agreement, is in reality open to widely different interpretations.  The Commission has instead taken the view that, even if a narrow interpretation was what some parties to the Agreement had in mind, the Commission, under its general statutory power to make recommendations for the better protection of human rights in Northern Ireland (conferred by section 69(3) of the Northern Ireland Act 1998) is entitled to go beyond a strict or narrow reading of the Agreement and recommend a comprehensive Bill of Rights reflecting best international standards and practice.  It has been supported in this approach by a clear majority of the submissions made to it and by the advice it has received from international bodies.  In so proceeding the Commission has not attempted to separate its recommendations which reflect a narrow interpretation of the relevant paragraphs of the Agreement from those which have been included under its more general power.  If new Commissioners agree with this approach, it may be desirable, in order to avoid any misunderstanding, to emphasise and clarify the significance of it to those participating in the proposed Roundtable or Forum.

Protecting the rights of communities and minorities

The Commission’s proposals on how to ensure that the Bill of Rights reflects (a) the principles of mutual respect for the identity and ethos of both communities and parity of esteem and (b) the rights of minorities have been equally contentious.  The Commission’s initial suggestion in its September 2001 proposals was that both objectives could be met through conferring rights on “everyone belonging to a national, ethnic, religious or linguistic community”, avoiding the word “minorities”.  The Commission also included the right not to be treated as a member of a community against one’s will.

There was serious criticism of this approach on two main grounds: first, that it was wrong to equate communities with minorities, since minorities are granted special protections in international human rights law, and second, that including a right not to be classified as a member of one of the two main communities would undermine existing fair employment law.  It was suggested that the proposals undermined the Belfast (Good Friday) Agreement, despite clear statements in the draft Bill of Rights that equality commitments and existing legal requirements should not be negated by the proposals.

The Commission subsequently consulted the High Commissioner for National Minorities within the Organisation for Security and Co-operation in Europe, and also experts from the Council of Europe, and was assured that there is no objection at an international level to using the word “communities” as a way of protecting “minorities” in appropriate circumstances.  Nevertheless, in its revised proposals of April 2004 the Commission used both terms – “communities” and “minorities” – and distinguished between, on the one hand, the rights of the two main communities to just and equal treatment for their identities, ethos and aspirations and, on the other, the rights of everyone belonging to a national, ethnic, religious, linguistic or cultural minority or community to enjoy their culture, religion and language.  The Commission also proposed that the European Framework Convention for the Protection of National Minorities (which includes a right not to be treated as a member of a minority against one’s will) should be incorporated into Northern Ireland law.  The present Commissioners are confident that the current formulation of community and minority rights in the draft Bill of Rights is satisfactory, but new Commissioners will need to be aware of the sensitivities in this area between those who seek to maintain a simple “two communities” approach to equality and those who are concerned not to entrench communal divisions by providing better formal recognition for those who wish to assert other or mixed identities. 

Which children’s rights should be included in the Bill of Rights?

The Commission has always been of the view that children’s rights should be well protected by the Bill of Rights but it has found it very difficult to come up with a form of words which adequately achieves this without at the same time leaving the Commission open to the accusation that it has not granted as much protection to the rights of other sections of society.  In the Commission’s 2001 proposals, four of the 24 pages were devoted to children’s rights.  As well as saying that public bodies must carry out their functions in relation to children in accordance with the UN’s Convention on the Rights of the Child, the proposals contained 26 additional sub-clauses expanding on some of the Articles in the UN Convention.  The clauses in the Bill which conferred rights on “everyone” also conferred rights on children.

In its 2004 proposals the Commission reduced the length of the children’s rights section (it became one page out of 16) but aimed to increase the overall protection of children’s rights.  It did this by emphasising (although the commentary did not make this as explicit as it should have done) that the duty on public bodies to carry out their functions in accordance with the UN Convention on the Rights of the Child, combined with the enforcement provisions in section 18 of the Bill of Rights, meant that compliance with the UN Convention was to be guaranteed by the law of Northern Ireland.

Some children’s groups have not responded favourably to the Commission’s 2004 proposals, but the Commission maintains the view that requiring public bodies to comply with the UN Convention (and allowing remedies to be claimed if they do not) would be a huge step forward for children.  In the Commission’s latest thinking (reflected in the Appendix to this document) the section on children’s rights in the Bill of Rights is even shorter than in 2004 because the Commission does not see a justification for enhancing some of the UN Convention’s provisions but not others.  The Commission thinks that the UN Convention is a highly satisfactory foundation for the protection of children’s’ rights through a Bill of Rights but it is now recommending that other international standards on juvenile justice should be applied in Northern Ireland too (the so-called Beijing Rules and the Riyadh Guidelines).  The Commission is also in favour of children’s rights (and other rights) being enhanced through the enactment of additional legislation applying in Northern Ireland.

People who are “vulnerable”

Regardless of the categories of rights that are deemed worthy of protection in the Bill of Rights, agreement will need to be reached on whether there are particular kinds of persons (not just children) who have rights that are additional to those which should be conferred on everyone and, if so, whether these additional rights should be protected through the inclusion of sections devoted exclusively to those kinds of persons.   

After long and careful deliberations on this matter the present Commissioners are of the view that to the greatest extent possible the rights of persons in a vulnerable position should be “mainstreamed”.  This means that they should be included in the sections of the Bill dealing with the topic in question (the right to liberty, the right to health care, etc) rather than included in separate sections devoted wholly to the rights of the particular vulnerable group.  But occasionally the draft Bill should recognise that specific mention of particular rights of vulnerable persons is justified.  All people can become vulnerable at different times in their lives and the Commission thinks it is to be expected that a Bill of Rights would address such vulnerability.

In its work on this topic the Commission has had occasion to do an “audit” of its proposals to see how they impact on some 26 different types of vulnerable groups (e.g. women, school-aged parents, prisoners, people living in isolated communities, etc).  A draft of this audit was presented at a Commission conference in Derry / Londonderry in October 2004 and an amended version can be made available to anyone who is interested in it. 

Whether to include economic and social rights

Whatever the relationship with existing laws on human rights, there will need to be agreement on whether the Bill of Rights is to cover the field of economic, social and environmental rights as well as civil and political rights.  The traditional UK and Irish approach is to recognize as legally enforceable fundamental rights only civil and political rights (as evidenced by the Human Rights Act 1998 and the Constitution of Ireland, the latter of which recognises non-enforceable Directives of Social Policy), but it is now common in international documents – and in the laws of other countries, such as India and South Africa – for economic, social and environmental rights to be recognised as having this status as well.  Council of Europe experts have certainly stressed to the Commission the indivisibility and interdependence of the various categories of human rights.

Those in favour of including these other rights in a Bill of Rights argue that the generally higher levels of socio-economic deprivation in Northern Ireland, some of which may be related to the lengthy period of conflict and affect both main communities, make the protection of these rights necessary in the particular circumstances of Northern Ireland.  They also stress that in the international human rights community there is increasing consensus around the view that the protection of socio-economic rights cannot legitimately be separated from the protection of civil and political rights.  Those against their inclusion argue that the levels of socio-economic deprivation in Northern Ireland are not significantly greater than in some other parts of the United Kingdom and that it would not be acceptable to give greater protection to rights in respect of housing or health in Belfast than in Glasgow or Liverpool.  Some have also argued that dealing with claims of this kind is primarily a matter of the allocation of resources and that it should be dealt with by politicians rather than by lawyers and judges.

Current Commissioners are firmly of the view that a Bill of Rights for Northern Ireland should include economic, social and environmental rights.  This is also what the three opinion surveys we have conducted to date have overwhelmingly demonstrated to be the wish of the majority of people in Northern Ireland (in both main religious communities).  We believe that a modern Bill of Rights cannot exclude economic, social and environmental rights without damaging the very concept of human rights. To the argument that it would not be acceptable to the British Government or Parliament to grant rights of this kind in Northern Ireland and not in the rest of the United Kingdom, Commissioners have suggested that any such rights could be limited to matters devolved to the Northern Ireland Executive and Assembly, which would then have to allocate their available resources accordingly.  This would have the benefit of requiring local politicians to bear the financial responsibility for their decisions in this regard.  They could of course lobby for greater financial assistance from the Treasury in London but whatever sum they obtain they would then be responsible for spending in appropriate ways.    

How economic and social rights should be enforced

There is an additional issue over the way in which rights of this kind should be enforced.  The prevailing approach in international human rights conventions is to protect economic and social rights in a progressive manner rather than absolutely: states should have to demonstrate that they are gradually improving the degree to which they are protecting these rights, not that they can guarantee all of them all of the time from the day the convention becomes binding on the state.  But many of those who argue most strongly for the inclusion of rights of this kind in the Northern Ireland Bill demand that they should be absolutely enforceable from the day the Bill becomes law and have criticised the Commission’s drafts on the ground that the economic and social rights included there would not have this character.  Others, notably Mr Des Browne MP on behalf of the British Government when he was a Minister here, have argued that to formulate rights of this kind as progressive rather than absolute would mislead and disappoint most ordinary people, who would expect the rights to be immediately enforceable: on this view economic and social rights should not be included in the Bill of Rights at all because, for resource reasons, they cannot be immediately enforceable.

The Commission’s response to these divergent views is to suggest that each of the rights could be split into a basic “core” element which would be directly and immediately enforceable through the courts and a more aspirational element which would be subject to procedural rather than direct enforcement.  Anyone wanting to challenge the state’s failure to guarantee the aspirational element of the rights in question would not be able to claim a personal remedy in the courts for a breach of those rights, but mechanisms would be put in place (triggered by such individuals or by institutional players such as the Human Rights Commission) to provide a more general assessment of whether the state is fulfilling its duty continually to improve the realisation of the rights.  A breach of that duty could result in some other sanction such as a requirement to meet new standards within a certain period.  Gradually the aspirational elements of the right could move into the category of “core” elements.  

Another way of looking at the enforceability of economic and social rights is to say that states have a duty not only to protect and respect these rights (when individuals sue in respect of interference by the state or others with the “core” element of the rights) but also to promote and fulfil them (when individuals or organisations complain that not enough information is provided about the rights or that proposed policies or laws will reduce the level of protection and respect).  This is how the South African legal system enforces economic and social rights and current Human Rights Commissioners in Northern Ireland are in favour of emulating that approach. 

The Commission has been supported in this approach by experts from the Council of Europe and others within the human rights community.  It remains to be seen, however, whether it would be acceptable to the major political parties in Northern Ireland and to the two governments.  Of course even if the approach is accepted, this does not mean that the initial definition of the “core” elements of the economic and social rights in question needs to be minimalist.  On the contrary, given the relative wealth of this nation (or even of this part of the nation) there is a good case to be made for having very extensive “core” elements.   

How the Bill of Rights should be enacted

The current Commissioners have not taken a firm line on how a Bill of Rights (once its content has been sufficiently agreed) should be enacted.  On balance, however, we believe that as well as enactment in the form of an Act of the Westminster Parliament, the Bill should be approved by a referendum in Northern Ireland and by a vote in the Northern Ireland Assembly.  There should also be a further Anglo-Irish treaty confirming the fundamental status of the Bill of Rights as equivalent to that of the Human Rights Act 1998, i.e. higher than all other laws, whether anterior or posterior in time, and as applicable even if the constitutional status of Northern Ireland changes. 

Should there be a Human Rights Court?

The Commission remains of the view that it would not be a good idea to create a Human Rights Court in Northern Ireland, although it knows that others, including some human rights NGOs, think otherwise.  It was reassured that the leading legal academics it consulted on this issue shared its position.   The current Commissioners are content to recommend that the existing judicial structures should be required to implement the Bill of Rights at all levels, much as happens at present with the Human Rights Act 1998.  To assist the judges in their task of interpreting the Bill of Rights, the Commission has included some interpretation provisions in the draft Bill (especially in section 1).  Section 18, on enforcement of the Bill of Rights, also imposes a duty on all courts to grant victims of human rights violations remedies which are just, appropriate and effective.       

The proposed Roundtable (or Forum)

The Commission has attended at one time or another all of the main political party conferences in Northern Ireland, holding workshops and displays at some.  We have also had several bilateral meetings with each of the parties, although less so with the Ulster Unionist Party and the Democratic Unionist Party. 

In December 2002 the Commission responded positively to suggestions from other interested parties that a Roundtable should be established at which local political representatives and other representatives of civil society could discuss what should be contained in a Bill of Rights.  The Commission also welcomed proposals as to the relationship such a Roundtable should have with the Commission itself.  The idea for a Roundtable was later taken up by the British and Irish Governments in their Joint Declaration of 30 April 2003.  However not all the parties agreed to participate in such a Roundtable.  The SDLP, Sinn Féin, the Alliance Party and the Northern Ireland Women’s Coalition did agree and a sub-group of representatives of those parties, chaired by Monica McWilliams MLA, of the Women’s Coalition, met to explore how progress could be made on involving all the parties.  Unfortunately the unionist parties did not fully sign up to the process.  The Commission submitted proposals to the political sub-group on how the Roundtable might function and on what the role of the Commission might be in relation to it.  Copies of these proposals are available on request from the Commission. 

The development of the Roundtable stalled after the Assembly elections in November 2003 and during the review of the Agreement.  Following the breakdown of talks between the two biggest political parties (Sinn Féin and the Democratic Unionist Party) in December 2004, the British and Irish governments published the text of their proposals for a comprehensive agreement and their timetable for implementing it.  According to this timetable, the Secretary of State was to further consult with parties in December 2004 and “announce arrangements for an independently facilitated forum on a Bill of Rights for Northern Ireland including details of the independent facilitator.”  The draft DUP statement, included in Annex E to the two governments’ paper, says that “We want to see action taken to tackle all sectarianism, racism and intolerance and seek agreement on a Bill of Rights for Northern Ireland”.  The two governments added that they were “determined that default by any one of the parties to this agreement would not be allowed to hinder the progress made by others in good faith”.

Current Commissioners are totally supportive of the idea that a Roundtable, or Forum, should be established to enable local political parties and representatives of civil society to discuss in detail what rights should be included in a Bill of Rights for Northern Ireland.  The Commissioners envisage the present document, and the many other publications produced by the Commission to date, as facilitating those discussions, which should be chaired by an independent chairperson with an international reputation in the field of human rights.  The current Commissioners would like to see the Human Rights Commission continue to play an important role during the Roundtable’s deliberations.  It could conduct research for the Roundtable, answer technical questions, explain what work has been done to date on certain issues, organise related events, etc.

Once the Roundtable, or Forum, has completed its work and produced a report, this should be carefully considered by the Commission prior to the submission of its own final advice to the Secretary of State.  To the extent that the Commission’s advice differs from that of the Roundtable a clear explanation for the difference should be presented by the Commission.  It would also be helpful if the Roundtable, when producing its report, could explain why it has chosen to move away from the position adopted by the Commission on particular points, bearing in mind that the Commission has already consulted widely on the issues and deliberated long and hard as to the most appropriate formulation of the rights. 

APPENDIX


A BILL OF RIGHTS FOR NORTHERN IRELAND

	Preamble

This Bill of Rights is based on the following principles: 

(a) that everyone is entitled to live free from violence, fear, oppression and intimidation, with differences on political issues and identities resolved through exclusively democratic means without the use or threat of force,

(b) that the tragedies of the past have left a legacy of suffering in Northern Ireland and that those who have died or been injured, and their families, can best be honoured through a fresh start dedicated to the achievement of tolerance, reconciliation and mutual respect by and for all,

(c) that the inherent dignity and the equal and inalienable rights of all members of the human family are the foundation of freedom, justice and peace in the world, 
(d) that poverty and social exclusion represent a fundamental denial of dignity and human rights,

(e) that each individual, having duties to other individuals and to society, is under a responsibility to strive for the protection and vindication of the human rights of all.


	The Commission has been persuaded that the words “and identities” should be inserted after “political issues” in line 3 of paragraph (a) because this would help to stress that conflicts over identity should be resolved peacefully.

The Commission has been persuaded that the words “by and for all” should be added at the end of paragraph (b) in order to stress that everyone in Northern Ireland is a stakeholder in the future peace of the area.



	Section 1        Interpretation

(1) Without prejudice to any more specific provisions on interpretation contained in this Bill of Rights, a court, tribunal or other body, when interpreting the Bill of Rights for Northern Ireland:

(a) must promote the values that underlie an open and democratic society based on human dignity, equality and freedom;

(b) must have due regard to the content of the Belfast Agreement of 10 April 1998, to the Preamble to this Bill of Rights and to the intention of this Bill of Rights as set out in sub-section (2); and

(c) must have due regard to the United Kingdom’s obligations under international law;

(d) may have regard to the law and practice of other jurisdictions.

(2) This Bill of Rights is intended to reflect the particular circumstances of Northern Ireland, to guarantee the rights of both main communities and all other communities in Northern Ireland, to promote mutual tolerance and respect among all communities and to ensure the effective delivery of rights to all people in Northern Ireland, including those who have suffered during the conflict and those who are most disadvantaged and marginalised.

(3) A court, tribunal or other body, when interpreting any legislation, must, so far as it is possible to do so, read and give effect to the legislation or common law in a way which is compatible with the rights contained in this Bill of Rights.

(4) This Bill of Rights does not limit the application of any other rights or freedoms which are recognised or conferred by legislation or the common law, to the extent that they are not inconsistent with the Bill.


	The Commission has been persuaded by the argument that the former section 1(1)(c) would impose too heavy a burden on courts and tribunals.  It would have required them to devote disproportionate resources to researching the law and practice of other countries in all cases.  The Commission is therefore proposing a reworded section 1(1)(c) which focuses on the need to comply with the UK’s international legal obligations and a new section 1(1)(d) which refers to the law and practice of other countries.  Paragraphs (a), (b) and (c) all require courts and tribunals to have due regard to the matters in question, whereas paragraph (d) merely permits this.  This approach follows more closely the model used in South Africa’s Bill of Rights. 

The previous version of section 1(3) began with the words “A court, tribunal or other body, when interpreting any legislation or when developing the common law, must, so far as it is possible to do so…”  The Commission has been persuaded by advice from academic legal experts that the words “or when developing the common law” should be deleted.  Although the words are found in Ireland’s European Convention on Human Rights Act 2003, they have been much criticised in that jurisdiction.  They suggest that there may be circumstances in which it is not possible to read and give effect to the common law in a way which is compatible with the rights contained in the Bill of Rights, but that in fact is not so.  Legislation always takes precedence over the common law.



	Section 2
 Democratic rights

(1) Any elections to public bodies in Northern Ireland shall be by systems which ensure proportional representation, in a manner to be determined by legislation.  

(2) Elected representatives shall be entitled to equitable and inclusive participation in the governance of Northern Ireland in a manner to be determined by legislation.  Only representatives who are committed to democratic and peaceful means of resolving differences on political issues shall be entitled to exercise ministerial or executive authority.

(3) The State shall take all appropriate measures to promote the right of under-represented sectors of society, in particular women, to fair, full and equal participation in political and public life, including participation in decision-making.

(4) All persons of legal voting age shall have the right to vote in elections to local and regional government bodies and in referendums at local and regional level, provided that they satisfy the requirements of legislation as to residence or other local connection.  All persons who are entitled to vote are also entitled to present themselves as candidates for election and to nominate, second or support candidates.

(5) The membership of public bodies based in Northern Ireland shall be broadly reflective of the make-up of society in Northern Ireland.


	The Commission is now of the view that the previous way in which section 2(1) was worded was too cumbersome, referring as it did to a variety of types of elections.  It believes that this reworded version is simpler and just as effective.  The sub-section means that no matter what public body people are being elected to in Northern Ireland (including the House of Commons, the Assembly and local authorities), the election should be run in accordance with a system of proportional representation determined by legislation. 
The Commission has been persuaded that in the third line of section 2(3) the words “political and” should be inserted before “public”.  This more accurately reflects the wording of the Belfast (Good Friday) Agreement and serves to emphasise the importance of political activities.  The final word of the earlier version of section 2(3) (“processes”) has been deleted, again to strengthen the right in question.

	Section 3 
Identity and community rights

(1) 
Persons born or adopted in Northern Ireland have the right to identify themselves, and be accepted, in accordance with Article 1(vi) of the Agreement between the Governments of the United Kingdom and Ireland of 10 April 1998, as Irish or British, or both, as they may so choose.

(2) 
The law of Northern Ireland shall ensure just and equal treatment for the identities, ethos and aspirations of both main communities.

(3) 
Everyone belonging to a national, ethnic, religious, linguistic or cultural minority or community in Northern Ireland shall have the right, individually and in common with other members of that community, to enjoy his or her own culture, to profess and practise his or her own religion and to use his or her own language.

(4) 
The law of Northern Ireland shall guarantee the rights conferred on minorities, and on individual members of minorities, by the Framework Convention for the Protection of National Minorities.

(5) Everyone in Northern Ireland has the right to express their culture except when such expression needs to be restricted by law in the interests of public safety, for the prevention of disorder or crime or for the protection of health or morals.

(6) 
Everyone has the right to be nomadic or sedentary and the right to change from one mode of living to the other. 

(7) 
The Government and public bodies shall, without prejudice to section 4(5) of this Bill [the positive action provision], adopt effective and appropriate measures to:

(a) promote equality in all areas of social, economic, cultural and political life among and between persons belonging to national, ethnic, religious, linguistic or cultural communities;

(b) 
preserve the essential elements of the identity of such persons, namely their nationality, traditions, religion, language and cultural heritage;

(c) promote mutual tolerance, respect, understanding and co-operation among all persons living in Northern Ireland, irrespective of their national, ethnic, religious, linguistic or cultural identity, in particular in the fields of education and the media; and

(d) protect persons who are or may be subject to threats or acts of discrimination, hostility or violence as a result of their national, ethnic, religious, linguistic or cultural identity.


	The Commission is suggesting that the words “or adopted” be inserted in the first line of section 3(1) to avoid an unfair distinction being made between persons born in Northern Ireland and persons adopted in Northern Ireland.  Legislation or judge-made law would in due course have to clarify the extent to which persons adopted outside Northern Ireland but recognized in Northern Ireland as “adopted” would be covered by the section.
The Commission has been persuaded by advice from Council of Europe experts and academic legal experts that the former version of section 3(5) might have been in breach of Article 10 of the European Convention on Human Rights, because it denied people the right to express themselves in ways that are permitted by that Article.  The Commission has therefore amended the sub-section so as to make it reflect more accurately the wording of Article 10(2) of the European Convention.

The Commission is now of the view that section 3(7) should be included in the Bill of Rights.  In its previous draft the Commission had said that it had not yet made up its mind on this point. 



	Section 4
 Equality and non-discrimination

(1) Everyone is equal before and under the law and has the right to equal protection and equal benefit of the law.  Equality includes full and equal access to and enjoyment of all rights and freedoms protected by law.

(2) Equality between men and women must be ensured in all areas.  The State shall take all necessary measures to promote the equal enjoyment, benefit and protection of all human rights and fundamental freedoms for women and girls.
(3) Everyone has the right to be protected against any direct or indirect discrimination whatsoever on any ground (or combination of grounds) such as sex, marital or family status, status as a carer, sexual orientation, genetic features, race or ethnic origin, nationality, colour, language, religion or belief, political or other opinion, disability, possession of a criminal conviction, national or social origin, association with a national minority, property, birth, parentage, age, residence, status as a victim or any other status.

(4) A difference of treatment which is based on a characteristic related to any of the grounds referred to in sub-section (3) above shall not constitute discrimination where, by reason of the nature of the particular activities concerned, or of the context in which they are carried out, such a characteristic constitutes a genuine and determining requirement, provided that the objective is legitimate and the requirement is proportionate.

(5) All public bodies are under a duty to have regard to the need for laws, policies, programmes and activities aimed at achieving and sustaining full and effective equality, in particular by reducing inequalities affecting groups disadvantaged on the grounds specified in sub-section (3) above, or on socio-economic grounds.  Such laws, policies, programmes and activities may include specific measures for individuals from such group and shall not constitute discrimination.


	The Commission has been persuaded that the phrase “protected by law” is to be preferred over “set forth by law” at the end of section 4(1).  “Set forth” seems to suggest that the rights and freedoms in question have to be set out in legislation, whereas the Commission’s intention is to ensure that there is equal access to and enjoyment of rights and freedoms even if those rights and freedoms are protected only by judge-made law. 

The Commission has been persuaded to insert the phrase “status as a carer” because it has been convinced that there is now a sufficiently large number of people in Northern Ireland who require to be protected against discrimination on this basis.  The Commission thinks that allowing such protection to be granted under the final phrase in the sub-section (“or any other status”) is not sufficient.     

In section 4(5) the current Commissioners intend the word “programmes” to embrace affirmative action initiatives.

	Section 5
 The right to life

No one shall be deprived of life by a law enforcement official except:

(a) when the official is acting in self-defence or defence of others or when there is an imminent threat of death or serious injury;

(b) to prevent the perpetration of a particularly serious crime involving grave threat to life; or

(c) to arrest a person who is presenting such a danger as in (b) and who is resisting the arrest;

but only when less extreme means are insufficient to achieve these objectives.


	

	Section 6
 The right to dignity and physical integrity 

(1) Everyone has the right to dignity and physical integrity.

(2) Laws shall be passed to ensure that the use or threatened use of all forms of violence, including violence in the home, bullying in the workplace or in schools, and intimidation or harassment in any context, is prohibited and, where appropriate, punished.

(3) All public bodies are under a duty to oppose the use of any form of violence for political or private ends, and to work to promote non-violence, peaceful coexistence, tolerance and respect in society at large, and among and between members of any community or group identified on any of the grounds specified in section 4(3).

    
	

	Section 7
 The right to liberty

(1) Everyone has the right not to be subjected to search or seizure, whether of the person, property, correspondence or otherwise, unless it is in accordance with a reasonable and proportionate procedure prescribed by law.

(2) Everyone who is arrested has the right to consult privately with a solicitor, if necessary at state expense, before being questioned.  This right must be granted without delay, save where legislation provides otherwise, and the solicitor must, so far as this is reasonably practicable, be a person chosen by the arrested person.

(3) Everyone who is detained has the right to inform a relative or friend without unreasonable delay that he or she is being detained and where this is occurring.

(4) Everyone who is detained has the right to be visited without unreasonable delay by, and to correspond with, in particular, members of his or her family and shall be given adequate opportunity to communicate with the outside world, subject to reasonable conditions and restrictions as specified by law.

(5) Everyone who is detained has the right to conditions of detention which are consistent with human dignity and in particular has the right to adequate accommodation, association and protection, as well as regular exercise, nutritious food, adequate reading material, medical treatment and spiritual support.

(6) Every child who is detained shall have the following minimum rights:

(a) the right, if not convicted of an offence, to be separated from children who have been convicted;
(b) the right to maintain regular and direct contact with parents, siblings and other family members and friends, save in exceptional circumstances;
(c) the right to access the school curriculum and/or educational and vocational training necessary to prepare for his or her re-integration and constructive participation in society following release.

(7) Everyone who is questioned while under arrest has the right to have a solicitor present during the questioning and to have the questioning audio-recorded and video-recorded.

(8) Everyone who is questioned while under arrest has the right if he or she needs it to have a competent interpreter present during the questioning.

(9) Everyone who is questioned while under arrest has the right to remain silent and to have no adverse inferences drawn at a later stage if this right is exercised in the absence of legal advice.
(10) Everyone who is detained has the right to be charged or to be released within 24 hours unless a court orders an extension to the detention.

(11) Everyone who is charged with a criminal offence has the right to be released pending trial unless the prosecution can show relevant and sufficient reasons to justify continued detention.

(12) Everyone has the right to be informed immediately upon arrest of his or her rights as an arrested person in a language and manner which he or she understands.


	

	Section 8
The right to a fair trial

(1) Everyone remanded in custody pending trial for an indictable offence has the right to spend no more than 110 days in custody before the commencement of the trial and everyone remanded in custody pending trial for a summary offence has the right to spend no more than 40 days in custody before the commencement of the trial. These rights can be waived or can be removed where the interests of justice clearly require this.

(2) Everyone charged with a serious criminal offence has the right to be tried by a judge sitting with a jury unless he or she waives this right.
(3) Everyone charged with a criminal offence has the right to have excluded from consideration by the court any evidence which has been obtained as a result of the violation of any right in the Bill of Rights for Northern Ireland.

(4) Every child suspected or accused of having infringed the criminal law has the right to have an appropriate adult to represent his or her interests, in addition to any legal representative who may have been appointed.

(5) The State shall take appropriate steps to ascertain any particular vulnerability of individuals who have been arrested, remanded or charged with a criminal offence.  The State shall take effective measures to protect the right to a fair trial of identified vulnerable people.

(6) Every witness in a trial has the right to reasonable protection, assistance and support throughout the legal process.

(7) The State shall ensure that judges and lawyers:

(a) are able to perform all of their professional functions freely and without intimidation, hindrance, harassment or improper interference, and

shall not suffer, or be threatened with, prosecution or administrative, economic or other sanctions for any action taken in accordance with recognised professional duties, standards and ethics.

(8) Everyone convicted of a criminal offence has the right to an appeal to, or a review by, a higher court, whether against the conviction, the sentence or both.

(9) A person convicted of a crime shall be given a custodial sentence only as a measure of last resort. The State shall develop and encourage the use of alternatives to prosecution and custodial sentences.

(10) Every prisoner has the right to be treated humanely, with dignity and with the objective of enabling him or her to re-enter society safely and effectively.

(11) Every prisoner retains the rights conferred by the Bill of Rights for Northern Ireland unless there are clearly justifiable reasons for denying the prisoner those rights.

(12) The State shall take effective measures to ensure that favourable conditions are created for the reintegration of ex-prisoners into society.


	

	Section 9
 Civil and administrative justice

(1) Everyone has the right of information about, and access to, civil and administrative justice.

(2) Everyone has the right to administrative action that is lawful, reasonable and procedurally fair.

(3) Everyone whose rights have been adversely affected by administrative action has the right to be given written reasons for that action.


	

	Section 10
 The rights of victims

(1) Legislation shall be introduced to give effect to the following rights:
(a) the right of every victim to be treated with compassion and respect for his or her dignity;

(b) the right of every victim to a level of social care and support in accordance with his or her needs, particularly in respect of personal security and access to health care, income support, employment, training and education;

(c) the right of every victim to obtain redress by way of restitution  or compensation through formal or informal procedures that are expeditious, fair, inexpensive and accessible;

(d) the right of every victim to have the crime or human rights violation in question investigated promptly, impartially and thoroughly;

(e) the right of every victim to be informed of the progress of any relevant investigation and to have his or her concerns taken into account in the conduct of any relevant legal proceedings;
(f) the right of every victim to reasonable assistance during the trial of any person charged in connection with the crime or human rights violation in question.

(2) With a view to promoting the principles of truth and reconciliation in the aftermath of a lengthy period of conflict, the Government shall take legislative and other measures to ensure that the loss and suffering of all victims of that conflict and the responsibility of state and non-state participants are appropriately and independently established and/or acknowledged.

(3) In this section “victim” means a person who, individually or collectively with others, has suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial impairment of his or her fundamental rights, through acts or omissions that are in violation of criminal laws or human rights standards.  The term also includes, where appropriate, the family of such a person, his or her dependants, those with whom the victim has a close relationship and persons who have suffered harm in intervening to assist a victim in distress or to prevent victimisation.

(4) A person may be considered a victim regardless of whether the perpetrator of the crime or human rights violation in question is apprehended, prosecuted or convicted and regardless of the familial relationship between the perpetrator and the victim. 

	

	Section 11
The right to a family life and a private life

(1) The State shall adopt legislation to recognise and guarantee equality of rights and responsibilities of a private law character for persons living together in marriage or in civil partnerships.  Such legislation shall provide for the formal recognition of the relationship and the rights and responsibilities of the parties during the relationship and in the event of its dissolution.

(2) Everyone who is married or in a civil partnership has the right to have the marriage or partnership terminated in accordance with the law.

(3) Everyone has the right to the protection of personal data concerning him or her. Such data must be processed fairly for specified purposes and on the basis of the consent of the person concerned or some other legitimate basis laid down by law.

(4) Everyone has the right of access to data which has been collected concerning him or her, and the right to have it rectified.


	

	Section 12
 The rights of children

(1) (a) For the purposes of this Bill of Rights, a child means

                             everyone below the age of 18 years.

(b) Public bodies shall carry out their functions in relation to children in accordance with the provisions of the United Nations Convention on the Rights of the Child and with due regard to other internationally accepted rules and principles on children’s issues.

(2) (a)   The State shall so far as is reasonably practicable provide
                  adequate support and assistance to parents and other 
                  primary carers to enable every child to grow up in a safe
                  family environment.

(b) Every child who is denied a safe family environment is entitled to special protection and support from the State in the best interests of the child within a reasonable time.

(c) Children leaving care shall be prepared for and supported in the transition from care to independent living.  

(3)
The age at which a person can be held criminally responsible shall be not less than 12 years.

(4) 
Every child has the right to enjoy a fulfilling life in conditions which ensure dignity, promote self-reliance and facilitate his or her active participation in the community.  He or she has the right to care and assistance, to assessment and appropriate services, and to effective education, which allows the child to maximise his or her potential for personal development, independence and social inclusion.
 
	The Commission has been persuaded that the former section 12(1)(b) (on the “best interests” principle) can be deleted because it is already provided for in Article 3(1) of the UNCRC, which the next paragraph of this Bill is requiring to be enforced in the law of Northern Ireland.  In so far as current law in Northern Ireland goes beyond Article 3(1) (e.g. by requiring courts to make the child’s welfare the paramount consideration when they are determining any question with respect to the upbringing of a child – see article 3(1)(a) of the Children (NI) Order 1995), the Commission believes those additional standards should be maintained.
In the view of the current Commissioners, the purpose and effect of the new section 12(1)(b) are to give the UN’s Convention the force of law in Northern Ireland.  The Commission has also been persuaded of the need to give effect in Northern Ireland to other “soft law” international standards, such as the UN Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules) and the UN Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines).    
The Commission is now of the view that the former section 12(2) (conferring the right to participate effectively in all administrative or judicial proceedings) can be deleted because the right is adequately protected by Article 12(2) of the UN Convention.  

The Commission has been persuaded that most of the former section 12(3) [now re-numbered as section 12(2)] can be retained, because it confers rights which go beyond those conferred by the UN Convention and Commissioners think those rights are sufficiently important to be included in the Bill of Rights.  In section 12(2)(a) the words “so far as is reasonably practicable” have been inserted in place of “in so far as is possible”.
The Commission suggests that the former section 12(3)(c) (conferring the right to maintain personal relations and contact with parents and family members) can be deleted because the right is adequately protected by Article 9(3) of the UN Convention.

The Commission suggests that the second sentence in the former section 12(3)(d) [now section 12(1)(c)] can be deleted because the right to social care and support (after children leave care) is conferred by the proposed section 15(3)(c) of the Bill of Rights.

At the suggestion of various groups working on disability issues, the Commission has deleted from the former section 12(5) [now section 12(4)] references to children “living with a disability”, “special” care and assistance and “to the greatest extent possible”.  The Commission cannot see why the sub-section, which is based loosely on Article 23 of the United Nations Convention, has to be so limited.  In its view all children should have the right provided by the sub-section and the right should be subject only to the limitations permitted by section 16 of the Bill of Rights.  However the word “independent” [life] has also been deleted from the sub-section, because Commissioners were unsure what it meant in practice.     

The Commission has been persuaded to delete what was formerly section 12(5) (the state’s duty to make the UN Convention widely known) because this duty is adequately provided for by Article 42 of the United Nations Convention.



	Section 13
 Education rights

(1) Everyone has the right to an effective and appropriate education which is to the greatest extent possible directed towards the full development of the person, including his or her talents, mental and physical abilities and sense of dignity and which enables all persons to participate effectively in the life of the community.

(2) The State shall ensure the right of parents to choose for their children education in schools with a particular religious ethos, education in integrated schools, education in Irish-medium schools or education specialising in the needs of children with disabilities, bearing in mind the best interests of the child and the competence of the child to decide for him- or herself in accordance with his or her age, maturity and understanding.

(3) The State shall provide financial and other support on an equitable and transparent basis to all schools established in accordance with need and with sub-sections (1) or (2) above, subject to reasonable requirements, including minimum numbers of pupils in any area and without prejudice to the need to redress inequalities.

(4) No individual shall be denied admission to any educational establishment receiving state funding on any of the grounds specified in section 4(3) of this Act.

(5) The State shall take appropriate measures to ensure that the education rights and needs of all children are respected, especially children with disabilities, pregnant children, children in care, children in juvenile justice centres and children of other disadvantaged groups.

(6) The State shall ensure that education in all its forms shall be directed to the promotion of human rights, equality, dignity of the person, respect for diversity and tolerance. 


	Commissioners are still of the view that there is no need to provide specifically in the Bill of Rights for the right of parents to choose a secular education for their children, because this is already provided for by education law in Northern Ireland.  

	Section 14
Language rights

(1)
In Northern Ireland English and Irish shall be official

            languages.

or:

In Northern Ireland English shall be the first official language and Irish shall be the second official language.  Legislation shall be enacted to prescribe the situations in which the second official language can be used.

or:

Legislation shall be enacted to prescribe the situations in which people have the right to receive communications from public bodies in the language of their choice.
(2)
Everyone has the right to communicate with any public body through an interpreter, translator or facilitator when this is necessary for the spurposes of accessing, in a language that he or she understands, information or services essential to his or her life, health or security.  In this context “language” includes sign language and other forms of communication.

(3)
Without prejudice to sub-sections (1) and (2) above, members of linguistic communities in Northern Ireland shall have the right to:

(a) the promotion of conditions necessary to maintain and develop their language;

(b) use their language in dealings with public bodies, where there is sufficient demand and a real need;

(c) display signs and other information in their language;

(d) display local street and other place names in their language; and

(e) to be educated in and through their language, where there are substantial numbers of users and sufficient demand.

(3) Without prejudice to sub-sections (1), (2) and (3) above, in relation to the Irish language and Ulster-Scots legislation shall be enacted to implement the commitments made under the Belfast (Good Friday) Agreement and the European Charter for Regional or Minority Languages.

	The current Commissioners remain of the view that optional versions of section 14(1) require to be put before interested parties for further consideration.  However they would prefer the third option to be reworded in the way suggested here.  The previous version of this option suggested, quite inappropriately, that people could speak in the language of their choice in Northern Ireland only if they were permitted to do so by the Bill of Rights! 


	Section 15
 Social, economic and environmental rights

Version 1

(1) Everyone has the right to access to health care.

(2) Everyone has the right to be protected against destitution.

(3) Everyone has the right to shelter. 

(4) Everyone has the right to work. 

(5) Everyone has the right to be protected against a dangerous environment. 

Version 2 

(1) 
Duties on public bodies 

(a) All public bodies through which any of the legislative, executive or judicial powers of the State are exercised in Northern Ireland (in particular the Northern Ireland Executive and Northern Ireland Assembly) shall take legislative or other measures, and shall allocate the necessary resources, to ensure the progressive achievement of the rights in this section.

(b) The Northern Ireland Executive or, if the Executive is not in place at the time, the Northern Ireland Office, shall report annually to the Northern Ireland Assembly or, if the Assembly is not in place at the time, to Parliament at Westminster, on the progress made during the previous year in realising the rights in this section. 

(2) 
The right to health care

(a) 
Everyone has the right to the highest attainable standard of physical and mental health and well-being.

(b) Everyone has the right to have equal and free access to sexual and reproductive health care and to information and education relating to sexual and reproductive matters at all levels, free of coercion, discrimination or violence.

(c)  The State shall take all reasonable steps to promote good health and well-being, and to ensure adequate prevention and treatment of ill-health.  The State shall take appropriate measures to address health problems specific to children and to promote the health and health care of children.

(3) 
The right to an adequate standard of living

(a) 
Everyone is entitled to an adequate standard of living sufficient for that person and those dependent upon him or her.

(b) 
Everyone has the right to social care and support in accordance with their needs.

(4) 
The right to housing

(a) 
Everyone has the right to adequate accommodation appropriate to their needs.

(b)
Everyone is entitled to be secure in their occupancy of their home.  

(5) 
The right to work

(a) 
Everyone has the right to contribute to the social and economic life of society, including the right of access to work and the right to choose and practise a trade or profession.

(b)
The State shall take measures to provide for, support and encourage the continuous development of the skills, knowledge and understanding that are essential for employability and fulfilment.

(c)
Everyone has the right to just and favourable conditions of work.

(6) 
The right to a healthy and sustainable environment

(a) 
Everyone has the right to a healthy, safe and sustainable environment.

(b) 
The State has a duty to provide accurate and timely information and to consult on, and foster participation in, planning and decision-making on matters which concern the environment.

Version 3
(1) 
Duties on public bodies 

(a) An act or omission which contravenes sub-sections (2)(a), (3)(a), (4)(a), (5)(a) and (6)(a) of this section is actionable at the instance of any person adversely affected by it, and the court may grant damages and / or an injunction in respect thereof.
(b) All public bodies through which any of the legislative, executive or judicial powers of the State are exercised in Northern Ireland (in particular the Northern Ireland Executive and Northern Ireland Assembly) shall take legislative or other measures, and shall allocate the necessary resources, to ensure the progressive protection of the remaining rights conferred by this section.
(c) The Northern Ireland Executive or, if the Executive is not in place at the time, the Northern Ireland Office, shall report annually to the Northern Ireland Assembly or, if the Assembly is not in place at the time, to Parliament at Westminster, on the progress made  in realising all the rights in this section. 

(2) 
The right to health care

(a) 
Everyone has the right to access health care. 

(b) Everyone has the right to the highest attainable standard of physical and mental health and well-being.

(c) Everyone has the right to equal and free access to sexual and reproductive health care.

(d) Everyone has the right to information and education relating to all forms of health care, free of coercion, discrimination or violence, such as to enable them to take informed decisions in relation to such care.

(e)  The State shall take all reasonable steps to promote good health and well-being, and to ensure adequate prevention and treatment of ill-health.  

(3) 
The right to an adequate standard of living

(a) 
Everyone has the right to be protected against destitution.  

(b) Everyone has the right to an adequate standard of living sufficient for that person and those dependent upon him or her.

(c) 
Everyone has the right to social care and support in accordance with their needs.

(d) Everyone with caring responsibilities has the right to appropriate respite from those responsibilities.

(4) 
The right to accommodation
(a) 
Everyone has the right to shelter.  

(b) Everyone has the right to adequate housing or other accommodation in accordance with their needs.

(c)
Everyone has the right to be secure in their occupancy of their home.  

(5) 
The right to work

(a) 
Everyone has the right to work.  

(b) Everyone has the right to contribute to the economic and social life of society, including the right of access to work and the right to choose and practise a trade or profession.

(c)
The State shall take appropriate measures to provide for, support and encourage the continuous development of the skills, knowledge and understanding that are essential for employability and fulfilment.

(d)
Everyone has the right to just, favourable and safe conditions of work.

(6) 
The right to a healthy and sustainable environment

(a) Everyone has the right to be protected against a dangerous environment.  

(b) Everyone has the right to a healthy, safe and sustainable environment.
(c) 
The State has a duty to provide accurate and timely information and to consult on, and foster participation in, planning and decision-making on matters which concern the environment.


	The Commission has been persuaded to lean towards the view that, of the three options set out for social, economic and environmental rights in its April 2004 draft of the proposed Bill of Rights, the third option is the one to be preferred.  This option combines firmly guaranteed core rights with additional duties and rights which are to be enforceable in a progressive manner over time.  It is an amalgamation of the first and second options set out in the April 2004 draft.  No actual text of the third option was included in the April 2004 draft, so that omission has been rectified here.
Under this version of section 15(1)(a), the core rights (i.e. those set out in sections 15(2)(a), (3)(a), (4)(a), (5)(a) and (6)(a) below) are ones which can be enforced directly against the public body in question.  The wording is mostly borrowed from section 76(1) of the Northern Ireland Act 1998, which confers a similar right of direct enforcement in respect of discrimination by public authorities.  The right to take such an action is not as broad as that conferred by section 18(3) below, so that sub-section has had to be amended slightly to take account of this.

Under section 15(1)(b), when combined with the enforcement provision in section 18(3) below, the remaining rights in sections 15(2), (3), (4), (5) and (6) can be enforced through court proceedings being taken against the public body in question, requiring it to take measures and/or allocate resources to ensure that the rights are more fully protected as the years pass.  In the penultimate line of section 15(1)(b) the Commission now prefers to use the word “protection” rather than “achievement”.  

As sub-section 1(c) explicitly imposes a duty to report annually, the Commission has deleted the redundant words “during the previous year” after the words “progress made”.  The annual reports required to be produced under this sub-section will help to inform courts dealing with claims brought under sub-section (1)(b) as to whether there is progressive realisation of the rights in question. 

The Commission has been persuaded to split into two parts the former section 15((2)(b) in Version 2 of section 15.  The first part has become section 15(2)(c) (and the words “right to have equal and free access…” have been changed to “right to equal and free access…”).

The second part of the former section 15(2)(b) has become section 15(2)(d) and has been generalised so as to cover not just information and education relating to sexual and reproductive health care but information and education relating to all forms of health care.  The sub-section has also been related to the need for people to be able to take informed decisions about their health care.
The Commission has been persuaded that the second sentence of the former section 15(2)(c) [now section 15(2)(e)], which referred to health problems specific to children, can be deleted because it felt that this right was adequately covered by Article 24 of the UN Convention on the Rights of the Child, incorporated into the law of Northern Ireland by section 12(1)(c) of the Bill of Rights.

The Commission has substituted “has the right to” for “is entitled to” in the first line of sub-section 15(3)(b) in order to make the wording consistent with that used in other parts of the Bill of Rights.

The Commission has been persuaded to insert a new section 15(3)(d) because it has been convinced that not enough is currently being done to ensure that carers obtain a respite from their responsibilities.  The right may be implicit in section 15(3)(c) but the Commission wishes to give it a separate mention for the avoidance of doubt.   
The Commission has been persuaded that the heading to section 15(4) should be changed from “The right to housing” to the more general “The right to accommodation”.  This will ensure that travellers’ rights are also met by the sub-section.
The Commission suggests that in section 15(4)(b) the phrase “housing or other” should be inserted before “accommodation” for the avoidance of doubt.  It also suggests that the phrase “appropriate to their needs” should be replaced with “in accordance with their needs”, as this brings the sub-section into line with the wording of section 15(3)(c) in Version 3 above.   

The Commission has been persuaded that in the first line of section 15(4)(c) the words “has the right to” should be substituted for “is entitled to” in order to make the wording consistent with that used in other parts of the Bill of Rights.

By conferring the core right to work, the current Commissioners do not intend to imply that the state must provide employment for all people in society.  They mean that people have the right to work if work is available and if those people have the required competences for the job.   

The Commission has been persuaded to insert the word “appropriate” before the word “measures” in the first line of section 15(5)(c).  It was brought to our attention that some initiatives in this field could place intended beneficiaries on the horns of a dilemma as regards having to choose between skills courses and welfare benefits.  We would deem such measures to be inappropriate if they alone were available.

For the avoidance of doubt the current Commissioners suggest that the word “safe” should be inserted in section 15(5)(d).  Commissioners had previously intended to make this implicit in the word “favourable”.



	Section 16
Limitations

The rights contained in sections 2 to 15 of this Bill of Rights may be limited only to the extent that the limitation is prescribed by law, necessary in an open and democratic society based on human dignity, equality and freedom, and compatible with international human rights conventions to which the State is a party, taking into account all relevant factors including: 

(a) the nature of the right,

(b) the importance of the purpose of the limitation,

(c) the nature and extent of the limitation,

(d) the relation between the limitation and its purpose, and

(e) less restrictive means available to achieve the purpose.


	The current Commissioners suggest that the word “available” should be inserted in section 16(e) to make the meaning of the clause more clear.  

	Section 17
Emergencies

(1)
No derogation from the Bill of Rights for Northern Ireland shall be lawful unless a state of emergency has been declared prior to the derogation. 

(2)
A state of emergency in Northern Ireland may be declared only by the United Kingdom Parliament and only after that Parliament or, by way of a cross-community vote, the Northern Ireland Assembly has passed a resolution that –

(a) the life of the people of Northern Ireland is seriously threatened by war, invasion, general insurrection, natural disaster, or other public emergency; and

(b) declaration of a state of emergency is strictly

      required by the exigencies of the situation. 

(3)
A declaration of a state of emergency, and any legislation enacted or other action taken in consequence of that declaration, is effective only:




(a) prospectively from the date of the declaration; and

(b) for no more than three months from the date of the declaration, unless the declaration is extended.
(4) 
Any extension of a state of emergency can be valid for no longer than three months and must be declared in the same manner as the original state of emergency.

(5)
A state of emergency will be deemed to cease to exist if a resolution calling for it to end is passed in the United Kingdom Parliament.  

(6) 
On an application from any interested person, a competent court may decide on the validity of: 

(a) a declaration of a state of emergency;

(b) a declaration of the extension of a state of emergency; or

(c) any legislation enacted, or other action taken, in consequence of a declaration of a state of emergency or of an extension of a state of emergency.

(7) 
No declaration of a state of emergency or of an extension of a state of emergency, and no legislation enacted or other action taken in consequence thereof, may permit:

(a) indemnifying the State, or any person, in respect of any unlawful act; or


(b) any derogation from this section.


	

	Section 18
Enforcement

(1) The State must respect, protect, promote and fulfil the rights in this Bill of Rights.

(2) A provision of this Bill of Rights binds persons and bodies other than the State if, and to the extent that, it is applicable, taking into account the nature of the right and the nature of any duty imposed by the right.

(3) Any person or body with a legitimate interest in the matter has the right to bring proceedings concerning the alleged breach of any provision in this Bill of Rights.

(4) Courts shall grant to any person or body whose rights and freedoms under this Bill of Rights have been or may be violated an effective remedy such as they consider just and appropriate.

(5) Legislation may be referred to the courts for a decision as to whether it is at that time compatible with this Bill of Rights.


	The Commission suggest that the wording of section 18(3) should be altered slightly, replacing “who has a legitimate interest” with “with a legitimate interest” and replacing “may bring proceedings” with “has the right to bring proceedings”.  The latter change emphasises the importance of this provision as regards making the Bill of Rights effective in practice.  



	Section 19
 Amendments 

No amendment shall be made to this Bill of Rights without the consent of the Northern Ireland Assembly in a resolution adopted by a cross-community vote or (if the Assembly is suspended) without the support of a weighted majority as expressed in a referendum in Northern Ireland.


	

	Section 20
Short title and European Convention rights

(1) This Act shall be referred to as the Bill of Rights for Northern Ireland Act 2005. 

(2) The Convention rights as set out in the Human Rights Act 1998 shall be considered a part of the Bill of Rights for Northern Ireland.

(3) The other rights protected by the European Convention on Human Rights and the Protocols thereto shall also be considered a part of the Bill of Rights for Northern Ireland. 


	The date in section 20(1) has been altered to take account of the lapse of time since the April 2004 draft.


The Commission’s publications on a Bill of Rights


 


2000�
�
�
March  


�
A Bill of Rights for Northern Ireland: Your Questions Answered


1st Opinion Survey on a Bill of Rights 1999�
�
August 


�
Bill of Rights for Northern Ireland: A Training Manual  


Bill of Rights for Northern Ireland: An Education Video (1st ed.) �
�
September 


�
Bill of Rights discussion pamphlet series:  Introduction / Children and Young People Criminal Justice / Culture and Identity / Education / Equality / Implementation  


  Language / Economic and social Rights / Victims  �
�
2001�
�
�
January 


�
Bill of Rights discussion pamphlet series:  Women’s Rights


Human Rights in Northern Ireland: Materials for Use in Human Rights Information/Training Sessions�
�
February �
The Bill of Rights: How to Contribute  �
�
March �
Bill of Rights for Northern Ireland: Reports of the Independent Working Groups �
�
September  


�
Making a Bill of Rights for Northern Ireland: A Consultation (English, Braille and on cassette)   


Making a Bill of Rights for Northern Ireland: Summary (English, Irish, Cantonese, Ulster-Scots, Braille and on cassette)


Bill of Rights for Northern Ireland: An Education Video (2nd ed.)  �
�
October 


�
Making a Bill of Rights for Northern Ireland (consultation for children and young people)


Right Here Right Now: Making a Bill of Rights for Northern Ireland: a Belfast Telegraph 8-page supplement produced with the then Ad Hoc Human Rights Consortium 


2nd Opinion Survey on a Bill of Rights 2001�
�
2002�
�
�
February 


�
Making it Work: Human Rights in Northern Ireland (Fortnight magazine supplement)  �
�
May 


�
What you Said: Young People’s Views on a Bill of Rights for Northern Ireland  


Women’s Rights in a Bill of Rights for Northern Ireland: Report of a Consultative Conference of 14 November 2001, Armagh (published with QUB, Armagh)  


Young People’s Rights in a Bill of Rights for Northern Ireland: Report of a Consultative Conference of 19 November 2001, Armagh (published with QUB, Armagh) �
�
2003�
�
�
March �
Bill of Rights: An Education Video (3rd ed.)�
�
July �
Summary of Submissions on a Bill of Rights�
�
2004�
�
�
April  


�
Progressing a Bill of Rights for Northern Ireland: An Update


3rd Opinion Survey on a Bill of Rights 2004�
�
October �
Bill of Rights in Schools: A Resource for Post-primary Schools (produced with the Department of Education and the Education and Library Boards) �
�






This Appendix sets out the latest thinking of the current Commissioners on the wording of a Bill of Rights for Northern Ireland.  The left-hand column on each page contains the latest agreed text and the right-hand column explains why changes have been made to the April 2004 draft.  Commissioners wish to emphasise that time has not permitted them to give extensive consideration to all the points made about the Bill of Rights during recent meetings and events.  The Appendix therefore represents work in progress rather than a definitive third draft of the Bill of Rights.  It has been included in this document primarily to assist new Commissioners to decide how to take forward the Bill of Rights project.








The governing principles





The Human Rights Commission is currently of the view that the following principles should be adhered to when further work is conducted on the production of final advice for the British government, whether that work is conducted by the proposed Roundtable (or Forum), by the Human Rights Commission, or by other organisations.  These principles were all agreed by the Commission as far back as 2000 and they all reflect, explicitly or implicitly, the wording of the Belfast (Good Friday) Agreement, although they have value quite independently of that Agreement.








The Bill of Rights should not contradict international human rights conventions.





The rights included should reflect international best practice.





The rights included should reflect the particular circumstances of Northern Ireland.





The rights included should be supplementary to those in the European Convention on Human Rights.





The rights included should reflect the principles of mutual respect for the identity and ethos of all communities in Northern Ireland, and parity of esteem.





The Bill of Rights should include:





a general obligation on government and public bodies fully to respect, on the basis of equality of treatment, the identity and ethos of both communities in Northern Ireland; and


rights not to be discriminated against and to equality of opportunity in both the public and private sectors.





The rights taken together should provide for better protection of human rights than currently exists.  In general terms the Bill of Rights should provide:





increased safeguards against abuse of power;


an increased ability for people (and particularly for marginalised groups) to challenge laws and decision-making processes which negate their rights; and


a common vision of minimum standards for the treatment of people which can form the basis for a human rights culture.





The Bill of Rights should be formulated in the plainest language possible.  





The Bill of Rights should be formulated with particular care not to “freeze” the development of rights in the future.





The Bill of Rights should leave open the nature and scope of the future design of any Charter of Rights for the island of Ireland as a whole.
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