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1. Introduction
The aim of this paper is to present the Round Table Forum on a Bill of Rights for Northern Ireland with the current views of the Northern Ireland Human Rights Commission.  The Human Rights Commission welcomes the establishment of the Round Table Forum.  Much work has been done on a Bill of Rights for Northern Ireland before and after 2000.  There is much material for the Round Table Forum to reflect on.  The Commission wishes to acknowledge publicly all the work carried out thus far.  The newly constituted Human Rights Commission has stressed the importance of both paying due regard to the work already undertaken as well as taking its own mind on the way forward.  The Commission wishes to make clear that it is not bound by the form or content of positions adopted in earlier consultation documents and therefore believes that a paper setting out its views on general principles will be of value.  The Human Rights Commission is an independent body and must reserve its final judgement at this stage.  It is also the case that it will undertake a detailed and thorough assessment of the work produced by the Round Table Forum before the Commission submits its final advice to the Secretary of State. 

2. The Commission’s Mandate
The Northern Ireland Human Rights Commission has a statutory duty under the Northern Ireland Act 1998 to “consult and advise [the Secretary of State for Northern Ireland] on the scope for defining… rights supplementary to those in the European Convention on Human Rights”.  The Commission also has a mandate under the Belfast (Good Friday) Agreement to discharge this function.  The mandate is as follows:

The new Northern Ireland Human Rights Commission... will be invited to consult and to advise on the scope for defining, in Westminster legislation, rights supplementary to those in the European Convention on Human Rights, to reflect the particular circumstances of Northern Ireland, drawing as appropriate on international instruments and experience.  These additional rights to reflect the principles of mutual respect for the identity and ethos of both communities and parity of esteem, and – taken together with the ECHR – to constitute a Bill of Rights for Northern Ireland.  Among the issues for consideration by the Commission will be: the formulation of a general obligation on government and public bodies fully to respect, on the basis of equality of treatment, the identity and ethos of both communities in Northern Ireland; and a clear formulation of the rights not to be discriminated against and to equality of opportunity in both the public and private sectors.

The mandate has several elements.  There are six which the Commission wishes to highlight in this submission. 

To advise on the scope for defining

The Northern Ireland Human Rights Commission is under a statutory duty to provide advice to the Secretary of State. There is ongoing debate on the meaning of the phrase “scope for defining”.  The Commission believes that this phrase does not exclude the submission of comprehensive final advice to the Secretary of State on the content of a Bill of Rights for Northern Ireland. 

Westminster legislation

The mandate provides that the additional rights will take the form of Westminster legislation.  The Commission believes that its final advice must give clear guidance on the additional rights which should be enacted.  The Commission recognises that the Bill of Rights process does not end when the final advice is submitted.  The Commission will work in partnership with others to ensure that its final advice is accepted and implemented expeditiously and effectively. 

Rights supplementary to those in the European Convention on Human Rights

The Commission understands that any additional rights must supplement the European Convention on Human Rights.  The Human Rights Act 1998 is in force in Northern Ireland, and throughout the UK.  It gives further effect in domestic law to a range of Convention rights.  The Commission believes that a sound case must be made for the inclusion of additional rights.  It is of the firm view that a strong case can be made.   The Commission’s extensive consultation process, and all the material and submissions generated thus far, have highlighted deficiencies in existing human rights protections.  The Commission believes that there are limitations to the European Convention on Human Rights that should be remedied by the enactment of additional rights tailored specifically to the Northern Ireland context.  

To reflect the particular circumstances of Northern Ireland

This phrase continues to provoke extensive debate.  It is evident from the mandate generally, and the language used here, that the Bill of Rights process was intended to address the particular circumstances of Northern Ireland.  The Commission recognises that there are many circumstances which are particular to Northern Ireland, and understands and accepts the importance of a generous interpretation of this phrase.  Nevertheless, the phrase must have limits if agreement is to be reached on additional rights which merit inclusion within the terms of the mandate.  In approaching this task the Commission recognises that its mandate arises from a peace agreement reached after a period of protracted conflict and a political process which established a set of principles and structures for the future governance of Northern Ireland.  The mandate, when read in this general context,  provides helpful guidance on the circumstances which are particular to Northern Ireland. 

Drawing as appropriate on international instruments and experience

The Commission firmly believes that the Bill of Rights must reflect best international practice and be compatible with international human rights standards.  The Commission therefore encourages the Round Table Forum to have due regard to international human rights standards and international best practice in its work. 

Principles of mutual respect for the identity and ethos of both communities and parity of esteem

The Commission notes that this is a core element of the Bill of Rights mandate.  The Commission therefore believes that respect for the identity and ethos of the two main communities, and recognition of the concept of parity of esteem, must form part of the final advice on a Bill of Rights for Northern Ireland. 

3. The Bill of Rights Consultation 
The Bill of Rights consultation process was launched by the Human Rights Commission on 1 March 2000.  Since then the Commission has engaged in an extensive range of consultations with all sectors including, for example, the establishment of nine Working Groups, a publicity campaign around the Bill of Rights, engagement with political parties, NGOs, and the voluntary and community sectors.  In September 2001 the Commission published its consultation document Making a Bill of Rights: A Consultation.  There followed a widespread debate on the content of this consultation paper.  A Summary of Submissions was published in July 2003 and in April 2004 the Commission published Progressing a Bill of Rights: An Update.  As the title suggested, it was intended as a progress report only in the light of the comments and criticisms made of the 2001 consultation paper.  The document also contained a proposed Bill of Rights for Northern Ireland.  The Commission has received a number of responses to its 2004 document and has taken full account of this work.  The current Commission is not, however, bound by either the form or content of positions taken in earlier consultation documents. 
4. Conclusion
The Human Rights Commission continues to be impressed by the dedication and effort of all those who have contributed to the process.  The Commission welcomes the establishment of the Round Table Forum and looks forward to receiving its conclusions. This paper is intended to assist the deliberations of the Round Table Forum.  If any additional information or clarification is required the Commission is available to submit additional guidance and clarification on its views as expressed in this submission.  
Professor Monica McWilliams
Chief Commissioner
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