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Introduction

The Northern Ireland Human Rights Commission is a body established by the Northern Ireland Act 1998 in accordance with the Belfast (Good Friday) Agreement 1998.  Its overall function is to promote and protect the human rights of everyone in Northern Ireland.  One of the specific tasks given to it by the Act and by the Agreement is the preparation of advice for the British Government on what rights could be added to the European Convention on Human Rights to form a Bill of Rights for Northern Ireland. The Human Rights Act 1998 incorporated most of the European Convention directly into UK law.  However, the European Convention, written in 1950, does not go far enough in addressing contemporary human rights concerns in Northern Ireland.  A Bill of Rights can help address the gaps within the European Convention. 
The Human Rights Commission decided that before giving its advice to the Government it wanted to consult the people of Northern Ireland.  Since March 2000, when the Commission launched its Bill of Rights consultation, it has held a series of events to collect people's views.  It has encouraged other bodies to organise their own events to discuss what could be contained in a Bill of Rights and it set up nine independent Working Groups to make suggestions to the Commission concerning specific types of rights. 

Having collected and considered all of these views the Commission produced a consultation document called Making a Bill of Rights for Northern Ireland.  The categories of rights in the consultation document – rights relating to democratic participation, culture, equality, women, criminal justice, victims, children, education, language and social and economic issues – reflect the responses of the public concerning what rights are most important in supplementing the European Convention.  This summary reflects the essence of the recommendations in the consultation document, which the Commission plans to distribute widely and use as an aid for further consultation.

The purpose and status of a Bill of Rights

The main purpose of a Bill of Rights is to establish and guarantee the relationship between the state and its citizens.  This means setting some limits to the powers of the Government and of public bodies to control all our lives.  A modern Bill of Rights should also impose more positive requirements on the Government and public bodies, such as ensuring equality for all under the law, protecting everyone against discrimination and guaranteeing access to essential public services.  In a divided and multi-cultural society like Northern Ireland there is also a need to guarantee the rights of members of each community to equality and fair treatment and to ensure effective participation in government for all.  

Needless to say, a Bill of Rights cannot put everything right.  It provides a set of minimum standards which then have to be supplemented by other laws, policies and procedures.  Moreover, in practice a balance will often have to be struck between competing rights, because as well as claiming our own rights we all owe a responsibility to allow other people to claim theirs.
A Bill of Rights should not be thought of as just another piece of legislation to achieve a particular objective.  It should set standards against which all other forms of legislation and all activity by public bodies are to be judged.  It should therefore be drafted in general terms, setting out basic principles for public bodies in performing their duties but also allowing a good deal of flexibility in the way in which these principles are implemented and interpreted as time passes and circumstances change.  It should be given a special constitutional status and contain special procedures for any future amendment so that the rights it protects cannot be easily chipped away by future law-makers.  Of course, to be effective a Bill of Rights must also contain measures enabling it to be properly enforced.
The Commission's consultation process

The consultation process to date has been extremely valuable.  The Commission wants the Bill of Rights to emerge from a true dialogue with all sectors of society, not to be imposed from on high.  We want the people of Northern Ireland to feel that, having helped to mould the Bill of Rights, they own it and that it is a document which could be the cornerstone of a stable future.  As part of the consultation process the Commission has already:

· held training sessions for over 400 potential trainers on Bill of Rights issues; 

· produced a training video and a trainers' manual; 

· published 11 explanatory pamphlets which also posed questions about issues concerning different types of rights; 
· established and received reports from nine advisory Working Groups composed almost entirely of people from outside the Commission; and 

· met with representatives of political parties, district councils, interest groups, church groups, community groups and statutory bodies, and attended numerous conferences and seminars.

The Commission was enormously impressed by the work which went into the submissions it received.  During the past three months the Commissioners have carefully considered all the submissions and have discussed at length what should go into the Commission's initial advice to the Secretary of State.  The consultation document, of which this document is a summary, represents the fruits of those considerations and discussions.  

The background to the consultation document

In the Agreement of 10 April 1998, paragraph 4 of "Rights, Safeguards and Equality of Opportunity" reads as follows:

“The new Northern Ireland Human Rights Commission will be invited to consult and to advise on the scope for defining, in Westminster legislation, rights supplementary to those in the European Convention on Human Rights, to reflect the particular circumstances of Northern Ireland, drawing as appropriate on international instruments and experience.  These additional rights to reflect the principles of mutual respect for the identity and ethos of both communities and parity of esteem, and – taken together with the ECHR – to constitute a Bill of Rights for Northern Ireland.  Among the issues for consideration by the Commission will be:

· the formulation of a general obligation on Government and public bodies fully to respect, on the basis of equality of treatment, the identity and ethos of both communities in Northern Ireland; and

· a clear formulation of the rights not to be discriminated against and to equality of opportunity in both the public and private sectors.”
There are differences of opinion as to how this paragraph should be interpreted, especially the phrase “the particular circumstances of Northern Ireland”.  In its consultation document the Commission has decided to include a discussion of, and suggested clauses for, the full range of rights which have been suggested in the reports of the Working Groups it established, in other submissions and during the Commission's own deliberations.  

On one hand the rights supplementary to those in the European Convention on Human Rights can cover the full range of rights of a civil, political, social, economic and cultural nature.  With this view the reference in the Agreement to “the particular circumstances of Northern Ireland” does not imply that any category of rights should be excluded from the outset, but rather that any rights which emerge from, or can be justified in terms of, the particular circumstances of Northern Ireland, may be included.  

On the other hand the rights supplementary to those in the European Convention should be much less numerous.  With this view the phrase “the particular circumstances of Northern Ireland” is to be interpreted as imposing a definite limit on the scope of the proposed Bill, and only rights which very obviously reflect the particular circumstances of Northern Ireland deserve to be included.

Before it prepares and delivers its final advice to the Secretary of State in 2002, the Commission would particularly welcome responses on which sort of approach to the content of the Bill of Rights is appropriate. 

The main part of the consultation document contains chapters with the rights from the European Convention (via the Human Rights Act) and the Commission’s recommendations for additional rights.  An overview of these chapters is presented in this summary.

1.
The Preamble

The Commission proposes that a Bill of Rights for Northern Ireland should be introduced by an inspiring preamble, as is the case with virtually every other national and international Bill of Rights in the world.  The following wording is suggested.

The people of Northern Ireland 

considering that recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world;

realising that each individual in Northern Ireland, having duties to other individuals and to the community to which he or she belongs, is under a responsibility to strive for the promotion and observance of the rights recognised in the present Bill of Rights;

recognising that the tragedies of the past have left a deep and profoundly regrettable legacy of suffering and that those who have died or been injured, and their families, can best be honoured through a fresh start dedicated to the achievement of reconciliation, tolerance, mutual trust and the protection and vindication of the human rights of all; 

building on the principles enshrined in the Agreement, namely: 

a commitment to partnership, equality and mutual respect as the basis of relationships within Northern Ireland;

a total and absolute commitment to exclusively democratic and peaceful means of resolving differences on political issues and an opposition to any use or threat of force by others for any political purpose;

an acknowledgement of the substantial differences between the competing and equally legitimate political aspirations in Northern Ireland and a commitment to strive in every practical way towards reconciliation and rapprochement within the framework of democratic and agreed arrangement; and

the better protection of the human rights of all men, women and children in Northern Ireland;

accepting therefore the need for a Bill of Rights building on  the established protections under the European Convention on Human Rights, the European Union Charter of Fundamental Rights and other international human rights conventions, which will:

reflect the particular circumstances of Northern Ireland;

guarantee the rights of both main communities and all other communities in Northern Ireland;

promote mutual tolerance and respect between all sections of the community; and

ensure the effective delivery of those rights to all people, including those suffering during the conflict and the most disadvantaged and vulnerable people in Northern Ireland; 

have requested the adoption of the following Bill of Rights. 

The proposed Preamble is intended to influence the interpretation and enforcement of the Bill of Rights.  It makes no express reference to how the Bill of Rights should initially be adopted, but the Commission believes that adoption by an Act of Parliament and, as with the Agreement, entrenchment, or establishment, in an international treaty between the UK and the Republic of Ireland would help guarantee the continued protection of the Bill's provisions by whichever state has jurisdiction over the territory.  The Commission, of course, takes no position on what the future constitutional status of Northern Ireland should be.

2.
Democratic rights

The Commission's preferred approach is to reflect the essential principles of the Agreement rather than to seek to entrench the specific arrangements which have been put in place under the Northern Ireland Act 1998 and other legislation.  Rights to participation in government, as well as rights which protect the integrity of the electoral process, are the focus of this section of the proposed Bill of Rights.

The Commission is strongly of the view that proportional representation should be extended to Westminster elections and that the Bill of Rights should protect it against future repeal.  This could guarantee the principle of cross-community representation without setting the particular method of election. 

The Commission’s advice on democratic rights would also remove legal restrictions on people standing for election and extend voting rights.  The voting public should decide whether the grounds that currently disqualify people, such as being bankrupt or mentally ill, or having been convicted of offences, reflect on a candidate’s ability to serve as an elected official.  The proposals in the consultation document suggest that these categories of people should not be automatically excluded.  The Commission has considered whether such activity could compromise the independence of some offices, such as police officers and civil servants.  Its provisional view is that, since such people are already bound not to act in discriminatory ways, there is no adequate basis for denying them the right to take part in public life.

As Northern Ireland is a region emerging from a long period of conflict and with a higher proportion of young people than elsewhere in Western Europe, the Commission believes that it is necessary for young people to have a real sense of belonging to their society and that they should have the rights, responsibilities and respect due to them as citizens.  The Commission therefore seeks comments on whether the Bill of Rights is the appropriate mechanism for reducing the voting age from the current 18 years to 17 years.

3.
Rights concerning identity and communities

One of the principal issues for the Commission in making recommendations for a Bill of Rights is the need to strike a balance between two objectives: on the one hand recognising and protecting the two main communities and on the other hand protecting the rights of all communities on an equal basis.  

The proposed Bill includes some specific guarantees for both main communities along the lines of the commitments already undertaken by the two governments in the Agreement.  The phrase “parity of esteem” as used in the Agreement, while initially attractive, will mean different things to different people.  It is difficult to envisage how the Government could guarantee that, in practice, the two communities give each other respect.  The Commission prefers to set out the specific rights which in its view underlie the concepts of parity of esteem and mutual respect, an approach in line with the Council of Europe’s Framework Convention on the Protection of National Minorities, which requires governments to be responsive to issues and needs particular to the members of minority communities.  These rights and duties are balanced by further provisions guaranteeing the rights of individuals not to be treated as members of a minority against their will and requiring governments to promote mutual tolerance and to ensure that everyone is appropriately educated about the identity and culture of other communities. 

The Commission proposes that in this context the rights and duties relating to people in all communities include:

· the right to enjoy one’s culture, practise a religion and use a language; 

· a duty on the government to promote equality and protect and respect elements essential to a community’s sense of identity;

· the right to involvement in civic life, education and the media; 

· the guarantee that all rights currently enacted in domestic equality law and under the Agreement and the Northern Ireland Act 1998 will in no way be diminished.

4.
Equality and non-discrimination

The remit of the Commission is to advise the Government as to “a clear formulation of the rights not to be discriminated against and to equality of opportunity in both the public and private sectors”.  Current legislation, both locally and at the European level, creates a duty on the state to ensure fair access to employment, public resources and facilities.  In Northern Ireland, equality legislation, soon to be consolidated into a Single Equality Act, requires programmes and monitoring in order to achieve equal treatment and equal opportunity in practice.  The Commission seeks to underpin this legislation by guaranteeing a right to equality before and under the law, positive action and freedom from both direct and indirect discrimination.

The “particular circumstances” of sectarianism and discrimination necessitate a right to equality for everyone, beyond the mere prohibition of discrimination found in Article 14 of the European Convention.  The Commission’s proposed non-discrimination clause includes grounds not listed in Article 14, such as ethnic origin, marital or family status, residence, possession of a conviction, sexual orientation, parentage and disability – grounds reflecting vulnerable groups within Northern Ireland.  Inclusion of “other status” allows the clause to remain flexible as the groups needing protection change over time. 

The Commission’s definition of direct discrimination in the proposed Bill of Rights makes it clear that illegal discrimination occurs when the source of discrimination is a personal or group characteristic, such as one of those protected in the Bill’s non-discrimination clause.  The preliminary Bill also prohibits harassment, a powerful form of direct discrimination, where “unwanted conduct” based on a personal characteristic, like disability or political beliefs, results in an “intimidating, hostile, degrading, humiliating or offensive environment”.  Indirect discrimination can be established “where an apparently neutral provision, criterion or practice would put any persons at a disadvantage by virtue of their status”.  Indirect discrimination looks beyond the intent of the actor to the impact of the action.  Whether or not individuals or non-governmental entities can make a claim of indirect discrimination against another individual is not explicit in the Commission’s advice: it is left to the interpretation of the courts and to further legislation. 

The Commission, noting the extent to which positive action is required by the Agreement and by section 75 of the Northern Ireland Act 1998, also recommends a clause which allows different treatment based on a characteristic listed in the non-discrimination clause when the purpose is to remedy a current inequality.  This will mean, for example, that disadvantaged groups, such as females and members of ethnic minorities, can receive priority in placements, but not automatically and unconditionally.  The Commission invites further comment on whether the Bill of Rights should make positive action something which is required or something which is permitted.

5.
The rights of women

Equality legislation in Northern Ireland, specifically with regard to employment and access to services, already addresses disparities in treatment and access to opportunity for women.  The Agreement also recognises the need to promote the status and participation of women in Northern Ireland.  The Commission believes that such rights should be entrenched and legally enforceable in a Bill of Rights.  A right to gender equality, even if it has the same legal weight as the general equality provision, reinforces all the other rights in the Bill.  In this vein, the proposed Bill of Rights imposes positive obligation on the state to support the realisation of equality between women and men.  

The issue of women's rights in respect of reproduction, and especially the issue of abortion, has been one of the most controversial in the Commission's consultation to date.  The Commission has concluded that it would be inappropriate for it to suggest that the issue should be resolved by the Bill of Rights; it is best dealt with by specific legislation drafted by democratically elected representatives.  There appears to be greater consensus on the question of access to appropriate reproductive health care.  However, reproductive health depends on factors beyond the control of health professionals, such as accessing services and information, proper education on sexual health and the freedom to make decisions concerning reproduction free from coercion.  The Commission considers the right to reproductive health as a package of rights, intended to safeguard the freedom to make choices about reproduction and sexuality.

A Bill of Rights must recognise that violence against women is a real and serious problem needing to be addressed with all appropriate and effective resources of the state.  The entrenchment of this right not only makes the rights of abused women directly enforceable in court, but also legitimises the need to report assault and encourages the state to create avenues of social support and strengthen legal remedies.  The proposed definition of victim in the consultation document, when read in the light of the prohibition of violence against women, widens the definition of assault to include not only domestic violence and sexual assault, but also sexual harassment, gender-specific bullying or other abusive practices.

Although the culture is changing to encourage more women to participate in politics, the right to participate is important enough to make states accountable to promote participation.  A statement encouraging participation in public life affirms and extends the right to equality between the sexes.  It is specifically mentioned in the Agreement as a right to which both the UK and the Republic of Ireland are committed and should therefore be included in a Bill of Rights for Northern Ireland.

6. Rights to life, freedom from torture, inhuman or degrading treatment or

punishment, freedom from slavery and freedom from forced labour

The right to life (Article 2) of the European Convention is one of the most crucial provisions in the Convention, allowing the state to deprive an individual of his or her life under certain circumstances and, as interpreted, imposing positive obligations on the state to protect life.  For the most part, the Commission wishes to leave the wording of Articles in the European Convention unaltered.  In this case, however, the Commission believes that the exceptions for law enforcement within the Convention are currently too broad and do not mesh well with the Commission's proposed clauses regarding criminal justice and victims.  Basing its advice on the United Nations’ Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, the Commission recommends that law enforcement officials can take life only in self-defence, or in defence of someone else, or where there is “a grave threat to life”. 

The rights to be free from torture or inhuman or degrading treatment or punishment (Article 3), as well as from slavery and forced labour (Article 4), are rights which are unqualified in the European Convention.  The Commission did not therefore find it necessary to propose any amendments to the text of Articles 3 and 4.  

A number of submissions to the Commission highlighted concerns about the protection and safety of individuals’ physical well-being, their homes and their neighbourhoods, as well as the right to develop one’s own personality.  The Commission is keen to gather views on whether a clause on personal and/or physical integrity should be included in the Bill of Rights and, if so, how it should be worded. 

7.
Criminal justice and administrative justice

For the whole period of the recent conflict, emergency laws were in place that allowed practices to occur that were not necessarily consistent with the rights to liberty and fair trial as set out in Articles 5 and 6 of the European Convention.  Under these laws thousands of people were arrested and detained in special holding centres without being charged or brought before a court.  The special laws also permitted juryless courts to operate with special rules of evidence and searches of homes and other premises in situations normally not allowed under the ordinary laws.
Human rights and dignity should be core values of the criminal justice system, as recognised by the report of the Criminal Justice Review in 2000.  Now that Articles 5 and 6 are part of domestic law, through the Human Rights Act 1998, the Commission seeks to expand upon those rights and to address concerns particular to criminal justice in Northern Ireland. 

The right to liberty and security of person

Article 5 of the European Convention already provides substantial guarantees of liberty.  With this in mind, the Commission seeks to add rights which take into account the impact of detention on different categories of people, create means of accountability and increase knowledge of and access to relevant services.  

This means effective protection of everyone’s rights throughout the legal process, starting with when they are arrested, detained or questioned.  The Commission recommends that search and seizure be based upon “reasonable suspicion” by law enforcement officials.  Once detained, it is important to make clear that unsubstantiated allegations are insufficient to justify a person's continued detention.  In the Commission’s view, detention should be a last resort and used only when release of the accused would risk public safety.  The purpose of detention should be to question a suspect about existing evidence, not, for example, to gather intelligence information.  Under these circumstances, the Bill of Rights recommends a limit to detention without charge to no longer than 24 hours. 
Whenever someone is detained as a suspect, the Commission believes that he or she must be told their rights at all stages in an effective manner, relying on an interpreter if necessary, including those using sign language or other communication aids.  A right to effective access to legal advice is also essential to a suspect’s pre-trial rights.  At present neither domestic law nor European law allows individuals to have complete freedom to choose which lawyer the state provides.  The Commission would welcome views on whether arrested persons should have the right to consult a solicitor of their choice and, if so, what, if any, limitations should be placed on this right.

Further, every individual has a right to an appropriate and humane standard of treatment while detained.  The Commission proposes that detained individuals should have the right to contact those persons who provide personal or professional support within reasonable time and subject to reasonable restrictions.  The proposed Bill also seeks to provide a standard of care consistent with the dignity of the individual.  This requires the state not only to provide material provisions but also to monitor and evaluate whether holding centres provide for a detainee’s basic needs.  The Commission affirms the current rights to have questioning recorded and also recommends that a suspect’s right to silence, before the trial, during detention and while being questioned in court, should be maintained without inferences being drawn from that silence which cast doubt on the suspect’s innocence. 

The right to a fair trial

The Commission believes that the Bill should include a right, before the onset of the trial, to reclaim one's liberty.  To that end it proposes that no-one should be in custody for more than 110 days before the start of a trial, unless his or her release would interfere with "the interests of justice". 

The improved political and security circumstances of Northern Ireland also call into question the need, under emergency laws, for trials without juries.  The Commission, however, is aware that requiring a jury trial might not necessarily guarantee a fair trial, and therefore suggests a right to a jury trial which can be waived by the person standing trial.  It seeks comments on this advice. 

A Bill of Rights should ideally protect everyone involved from harassment or coercion.  The proposed Bill recommends a right to exclude evidence from trials extracted from persons by coercive and violent means.  The right of those acting on behalf of the defendant or the state to accomplish their professional tasks without undue interference or harassment is also made explicit in the Bill.  The Commission’s advice refers also to the need to protect witnesses and members of the judiciary.

The Commission recognises that at times prisoners and ex-prisoners have been treated inhumanely, upon sentencing and upon release.  As such, the preliminary advice on the Bill of Rights advocates a contextual approach to sentencing, taking into account the “nature or gravity of the offence, the background of the offender, the purposes of sentencing and the rights of the victims”.  Thus, only in instances where the crime and personality of the offender merit imprisonment should imprisonment be imposed.  Once a sentence has been served, the individual has as much right to re-enter society as a law-abiding citizen.  The consultation document suggests imposing a duty on the state to take "appropriate measures" to help prevent discrimination against, and to foster the reintegration of former prisoners.

The right to a fair trial in administrative proceedings

Article 6 of the European Convention confers rights within the criminal justice system and, to a lesser extent, within the civil justice system.  But the Commission feels that fair process rights should also be provided when challenging the decision or action of the state or public body.  The advice in the proposed Bill of Rights mirrors the existing grounds for judicial review of administrative action and does not necessarily change the existing process for applying for judicial review.  It calls for administrative proceedings that are “lawful, reasonable and procedurally fair”.

8.
The rights of victims

The Commission's general approach to victims’ rights is that it is not practicable to deal in an identical manner with matters relating to the conflict and the need to set standards for the future.  In formulating rights for victims of the conflict a broad and inclusive approach must be adopted so that the suffering and hurt of all those affected can be adequately addressed.  The Commission feels that a Bill of Rights should provide those who have suffered as a consequence of the conflict the highest level of social and civil care and, where appropriate, acknowledgement of, and redress for, their and their family’s loss.  

In respect of the future, the objective should be to set new standards for the rights of victims in the investigation and prosecution of criminal offences and other forms of abusive conduct.  These should be based on the principles that victims, if they wish, should be involved in legal proceedings and should be entitled to restorative justice and, in any event, fair compensation.

The recommendations by the Commission, based on the United Nations’ Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, are limited to victims of crimes.  The Commission would welcome views on whether the definition of ‘victim’ should be broader, and what other characteristics should it include.  The proposed rights in the consultation document include the right to respect, restitution, investigation and access to information and assistance during and after cases are heard.  The precise mechanisms by which these rights are to be exercised are left to national legislation.

9.
Rights to family life and private life

Article 8 of the European Convention, which protects the right to family and private life, has been interpreted by the courts in a positive and expansive manner so as to cover a wide range of protection against state interference.  The main question for the Commission has been whether there are any particular circumstances in Northern Ireland which require further protection.  The Commission has given careful consideration to the protection already provided by domestic law through, for example, the Data Protection Acts 1984 and 1998.  It recommends that this should be supplemented by including in the Bill of Rights a clause based on Article 8 of the European Union's Charter of Fundamental Rights, which guarantees every person the right to access and to rectify personal information held about him- or herself. 

With regard to Article 12 of the European Convention, the right to marry, concern has been expressed that it does not effectively guarantee the right to have a marriage terminated or the right of same-sex couples and other partnerships to formal recognition of their relationships and to the same rights as married couples.  Despite the fact that for some purposes the law recognises "common law" relationships of unmarried couples living together as husband and wife, there are some significant distinctions in their treatment under the law.  The Commission considers that provision should be made to meet these concerns without undermining the special religious and civil status of marriage as understood by the majority of the population.  

The Commission therefore proposes that a supplementary clause require the state to grant effective recognition to relationships other than marriage and to guarantee equality of treatment in appropriate areas.  In addition, the proposals include the right to have a marriage dissolved.
10.
The rights of children

The particular vulnerability of children to exploitation and abuse, as well as their traditional lack of influence on decision-making, necessitate special protection.  Children in Northern Ireland have been exposed for most of their lives to conditions of conflict and many of them have had their particular needs neglected.

The Commission has considered different approaches to the protection of children's rights in the Bill of Rights, one being the direct incorporation of the provisions of the UN's Convention on the Rights of the Child and the other the inclusion in the Bill of separately formulated rights reflecting those in the UN's Convention but providing a higher level of protection.  A combined approach was eventually adopted by the Commission and it therefore has proposed a general clause requiring state authorities in Northern Ireland to follow the UN's Convention as well as more specific rights for children. 

The recommendations are based on the principle that the “best interests of the child shall be the paramount consideration”.  This principle is meant to be the foundation to the interpretation of all other rights in the proposed Bill of Rights, as well as obliging all public bodies to adhere to the UN’s Convention (and the Bill) when dealing with issues concerning children.

The current law (in particular section 75 of the Northern Ireland Act 1998) requires public bodies to consult with children.  The Commission's proposals would strengthen a child’s right to consultation and participation in decisions that affect his or her life.  The Commission has, however, not yet made up its mind on how the provision should be enforced.  Should the section 75 model be followed – whereby public bodies have to produce schemes to show how they are consulting with children – or is some other mechanism preferable? 

There also exists an obligation on the Government to promote and support parents in the care of their children.  During the Commission’s consideration of the issue, the view was expressed that it is unrealistic to propose a right which cannot in practice be ensured for those most in need of it.  The Commission therefore seeks comments on whether it is appropriate to formulate this right as an obligation on state authorities or as a broader right of every child to “grow up in a stable and safe family environment”.  Children also need protection from abuse, complemented by the right to play and leisure necessary to the healthy development of every child.  This necessitates a state duty to create programmes which monitor and combat abuse against children, whether it be physical, emotional or mental.  The Commission has sought to guarantee rights which ensure children have the opportunity to grow up in a supportive environment.

The Commission is concerned that the age of criminal responsibility in Northern Ireland is as low as 10 years.  Views are sought on what the age should be and on whether the Bill of Rights should impose an obligation on the state to keep the issue under review in light of developing international standards.  The Commission also seeks to strengthen the guarantees to liberty and fair trial, as recommended in the criminal justice section of the consultation document, by including rights tailored to the needs of children. 

The consultation document also addresses children’s social and economic needs specific to their age.  The proposed Bill, therefore, includes rights to health care which encourage the full development of the whole child.  Similarly, children at work need special protection from exploitation, while still being entitled to appropriate compensation and treatment.  

The proposed provisions are intended to supplement those in the education chapter (Chapter 11) by focusing on issues which are of particular importance to children, notably, exclusions, protection from bullying and a right to participation in decisions concerning his or her education.  The Commission further proposes a state duty to ensure that the education system makes appropriate provision for all children, especially those who are disadvantaged, such as Traveller children and those in conflict with the law.

11.
Education rights

Article 2 of Protocol 1 to the European Convention provides that no-one shall be denied the right to education and that the state must respect the right of parents to ensure education and teaching is in conformity with their own “religious and philosophical convictions”.  Respect for parental rights in respect of religious or philosophical convictions has been narrowly interpreted and would probably not extend to a right to have different types of school.  In the Commission’s view, the most important rights and obligations in this context are:

· effective and appropriate education at all levels and for all ages; 

· effective choice for parents and their children between the main school sectors; 

· recognition that children's own voices have a right to be heard in this context;

· a guarantee of equal provision, funding and support for children in all sectors, without prejudice to programmes necessary to correct past inequalities;

· elimination of any form of direct or indirect discrimination in the selection of children for different forms of education; and

· a guarantee that the education system will be directed towards the promotion of the principles of human rights and of mutual respect and tolerance for all sections of the community.

A right to "effective" education should be interpreted in accordance with the best interests principle as found in the section on children’s rights.  It should be directed towards the development of the person, including his or her intellectual, spiritual, physical, emotional, moral, creative and aesthetic development.  The clause should also benefit those seeking adult education and lifelong learning as well as those who require instruction in sign language.

The Bill’s proposals would not preclude single sex or religious schools from using criteria for admission within the mission of the school.  These characteristics would be considered a “genuine and determining requirement” and therefore an acceptable exception for treatment based on religion and gender.  The issue of exclusion is dealt with by a clause which guards against unfair expulsion and exclusion.  The Commission has also reached the provisional conclusion that no exemption for the teaching profession should be retained in Northern Ireland's fair employment legislation and that instead the general exemption, allowing discrimination if there is a genuine occupational requirement for the job in question, should apply as it does in all other employment fields.  
The Commission seeks comments on whether selection criteria, on a general basis (eg the “11-plus”) or when applied by a particular school, should be subjected to external review on the grounds of their impact on the delivery of effective education for all. 
12.
Rights to freedom of thought, expression, information and association

The rights to freedom of thought, religion, expression, information, association and assembly are already extensively protected under Articles 9, 10 and 11 of the European Convention, as interpreted by the European Court of Human Rights.  The Commission did consider adding supplementary rights concerning the position of journalists, and the protection of a person's reputation, but has provisionally decided that these additional rights are not necessarily required by the “particular circumstances of Northern Ireland”. 

13.
Language rights

Language is a key element of personal and community identity, and Northern Ireland has a wide variety of linguistic traditions.  All of the languages and dialects used here contribute to the cultural richness of the whole community, enabling individuals to express their needs and identity through everyday speech and writing and to participate in cultural life through literary and artistic expression.  Rather than provide for “official” or “national” languages and for “second” or “other” languages, the consultation document asserts rights for all language users and makes the extent of those rights dependent on the extent to which each language is used and understood in the community.  The proposals in the Bill aim to combine the principle of respect for linguistic diversity with that of special recognition for the Irish language and Ulster-Scots, both principles within the Agreement.  

The Commission expects appropriate measures to be taken to promote, through education, training and the media, the social inclusion of and respect for all linguistic groups.  Public bodies should make reasonable efforts to provide basic information, and an increasing range of other services, in minority languages and in formats accessible to people with visual impairments or reading problems.  These rights are premised upon the notion of non-discrimination against those who cannot speak English.  The detailed implementation of the rights should, in the Commission’s view, be covered by ordinary legislation.  These should provide:

· the right to use any language privately and when accessing essential public or state services;

· the right to display signs (including street signs) and names in any language; and

· the right to education in one’s own language where sufficient demand exists.

 “Sufficient demand” will be a relative matter depending on a range of factors, such as the number of people using the language and available public expenditure.  In relation to the Irish language, criteria concerning sufficiency of demand already exist.  For other languages, such as those of migrant communities, it may over time be necessary to develop appropriate criteria.  The right to be educated through a language is particularly sensitive to a “sufficient demand” criterion, where use of minority languages in public life should be proportionate to the numbers involved in any given area.

14.
Social, economic and environmental rights

The Commission’s primary concern in this area is the protection of the most vulnerable and disadvantaged members of the community in Northern Ireland in accordance with best current international standards.  Appropriate enforcement mechanisms must recognise the particular circumstances of Northern Ireland, with its high levels of deprivation, its legacy of conflict and the powers of a devolved Assembly and Executive, funded by an allocation of tax revenue from central government.  

The proposed clauses in respect of social and economic rights are therefore designed to ensure that the Assembly, the Executive and all public bodies in Northern Ireland can be held accountable if they fail to achieve the standards set out in the proposed Bill.  The Commission, moreover, believes that all public bodies – including enforcement bodies such as courts – should, when seeking to ensure those standards, adhere to the following principles of interpretation:

· Poverty and social exclusion represent a fundamental denial of human dignity. 

· All public bodies should develop programmatic responses to the underlying causes of violations of social and economic rights.

· Legal remedies are necessary but not sufficient to assure the dignity of the human person. The measures which alleviate social exclusion and deprivation include but are not limited to: consultation and communication with the public, education and effective access to information, advancing inter-agency responsibility for the enforcement of economic and social rights, facilitating public participation in decision making processes and acknowledging the inter-dependency of rights.  

· Social and economic rights are to be protected equally and without any discrimination on the grounds enumerated in the non-discrimination clause of this Bill.
· “Public bodies” include the authorities responsible for the governing of Northern Ireland, including the Assembly, the Executive and organs of the state which are established by law and through which any of the legislative, executive or judicial powers in relation to Northern Ireland are exercised. 
With these interpretative principles in mind, the Commission recommends rights to the highest attainable standard of physical and mental health and well-being, the right to an adequate standard of living sufficient for that person and those in dependent relationships with him or her, the right to adequate housing, the right to contribute to the economic and social life of society, including the right of access to work and the right to choose and practise a trade or profession, and the right to a healthy and sustainable environment.

Social and economic rights would not be directly enforceable in the sense that an individual could not insist on a particular standard of health care, a particular form of housing or a particular form of work-related training.  But individuals and representative bodies could challenge those responsible for such public services in court if it could be established that they had clearly failed to take reasonable steps to comply with the duties set out in the Bill or had done so in a discriminatory way.  The courts would not be able to take direct decisions on how to allocate resources but would be able to review the implementation of social and economic rights by applying concepts such as proportionality, reasonableness, equality and human dignity.  

15.
Interpretation of the Bill of Rights

The Commission wishes the Bill of Rights to be interpreted in the light of the Agreement and of the Preamble to the Bill itself.  The interpretation of the rights in the Bill should also rely on international law, such as human rights treaties drawn up by inter-governmental bodies like the United Nations and the Council of Europe, and documents which give guidance as to international best practice.

Additionally, the consultation document calls for interpretation to be based on “human dignity, equality, and freedom”, without any threat, rights currently protected by the law.  The Commission is also in favour of supplementing this general interpretation clause with the clauses concerning the interpretation of children's rights. 

16.
Limitations to the rights protected by the Bill of Rights

Recognising that very few rights are absolute, the Commission is at present in favour of the European Convention model – inserting specific limitations for particular types of rights.  These limits could all be worded in a similar way, specifying the particular grounds on which the right in question can be limited.  For the purposes of the consultation document, however, the Commission has not drafted specific limitations for each clause.  The Commission can also see value in inserting a general limitation clause for the whole Bill – and is keen to receive views on whether this is a preferable option.  Such a general clause would allow a person’s rights to be restricted “to the extent that the limitation is prescribed by law, reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom”.  Any limits enacted by the state would have to weigh the nature of the right and the limitation, the importance, purpose and extent of the limitation, and the relationship between the limitation and its purpose. 

It is important to note that, even if it were adopted for the Bill of Rights, this general limitation clause would not further limit the rights which are currently protected by the European Convention.  The clause is intended to ensure that limitations to rights are few and far between, and that when they do exist they can be justified and are the “less restrictive means” to achieve the purpose of the limitation.

17.
Dealing with “emergencies”

The prospect that paramilitary violence will break out again on a larger scale still exists.  To protect public security a future government may wish to put in place measures which depart from the European Convention or indeed from the Bill of Rights.  The Commission feels that any such deviation should be lawful only in very limited situations.  Article 15 of the European Convention already allows states to exempt themselves from complying with some of their obligations to protect rights, but only in a “time of war or other public emergency”.  This does not allow a government to stop protecting and enforcing all human rights.  Article 15 obliges states to adhere to all other laws and to react only as necessary to the situation. 

The Commission’s proposal limits the instances where the state can opt not to comply with the Bill of Rights because of war or an emergency.  The Commission believes that no “derogation” should be lawful unless it is preceded by the declaration of a state of emergency issued by the sitting government.  Such a declaration should be based on a resolution that the life of the people of Northern Ireland is seriously threatened and that a state of emergency is strictly required by the needs of the situation.  Initially the declaration would be valid for only 21 days; thereafter it could be extended for up to three months at a time, again by resolution of the relevant legislative body.  A court would be able to rule on the validity of the declaration or of any measures taken as a result of it. 

The advice on emergencies is intended to refer to whatever power structures happen to apply at the time for Northern Ireland.  If an Assembly is functioning in Northern Ireland and has been given the power to call a state of emergency, it would be able to enact emergency powers through a declaration with cross-community support. 

18.
Enforcement of the Bill of Rights
The Commission is of the view that the enforcement mechanisms used by the Human Rights Act 1998 are also appropriate for the Bill of Rights.  In other words, we believe that all other legislation should be interpreted by judges, “so far as it is possible to do so”, in a way which makes it compatible with the Bill of Rights.  The same provisions for appeal to the Northern Ireland Court of Appeal and the House of Lords and/or the Privy Council would apply.  There would still be a bar on overruling any part of an Act of the Westminster Parliament.  

Should a new court be established?

The Commission is as yet undecided as to whether a new court should be established in Northern Ireland to deal with human rights issues.  A new court would represent a fresh start to the interpretation and enforcement of the full range of human rights in Northern Ireland and could thus help to bolster general confidence in human rights protection.  It could also facilitate the development of innovative approaches to enforcement, especially with respect to social and economic rights.  On the other hand, a new court would require human rights cases to be separated from other issues which might minimise the scope of human rights issues.  Also, it is not clear what the relationship of the judges of the new court would be to those in the other courts, such as the House of Lords and Privy Council.

Remedies

Under the Human Rights Act 1998 each court is given a discretionary power to grant “such relief or remedy, or to make such order, within its powers currently held as it considers just and appropriate” (section 8(1)).  Only the higher courts are entitled to declare subordinate legislation, including Acts of the Northern Ireland Assembly, invalid or to issue a declaration of incompatibility in respect of primary Westminster legislation.

The Commission suggests that a wider power to grant an appropriate remedy would be appropriate.  It could be based in part on Article 13 of the European Convention which guarantees the right to an effective remedy.  It could add that any person or body who has a legitimate interest in the matter may bring proceedings concerning the alleged breach of a provision in this Bill of Rights.
A provision of this kind would also permit the courts to develop innovative remedies of the sort which have been used in other common law jurisdictions, such as India and South Africa.  Objections may be raised, however, on the grounds that lower courts should not be granted a complete discretion and that it would in any event be difficult to justify different powers of enforcement under the Bill of Rights from those in the rest of the United Kingdom.  The Commission would welcome views on this issue.

As lower courts are restricted in the amount of compensation or the nature of the remedy they can grant, the Commission advocates that a duty should be imposed on magistrates’ courts and county courts to refer a case to the High Court if the decision they propose to take in the case is based on legislation which is incompatible with the Bill of Rights.  The Commission also believes that a mechanism should be put in place for allowing the compatibility of proposed legislation with the Bill of Rights to be tested in the courts before the legislation is finally enacted.

19.
Entrenchment and amendment of the Bill of Rights

The main objective of establishing a Bill of Rights for Northern Ireland is to give people in all sections of the community a guarantee that, whatever happens in the balance of political power in the Assembly or the Executive, and whichever government has responsibility for Northern Ireland, the fundamental rights included in the Bill will be maintained.  At the same time, some aspects of the Bill may need to be altered or amended in the future as circumstances change.  Consideration must therefore also be given to finding acceptable procedures for amending or developing the Bill in the future without compromising the authority of the entire document.  The Commission has identified three methods by which these objectives could be achieved.  The Commission would welcome views on which method, or combination of methods, would be most appropriate for the proposed Bill of Rights.

1)
Prior request or consent by the Assembly

The provisions of the Agreement in respect of cross-community resolutions in the Assembly could be used to ensure that the adoption of the proposed Bill of Rights and any future amendments had the support of both communities.  A provision of this kind would not currently give an absolute guarantee because the Westminster Parliament is the primary source of legislative power in the UK and could, in theory, enact a law that reverses Assembly legislation.

2)
Incorporation in a new British-Irish Treaty

It would be in line with the commitments of the British and Irish Governments in the Agreement for the terms of a more specific Bill of Rights for Northern Ireland to be included in a new British-Irish Agreement so that neither government could legitimately remove or alter any of its terms without the consent of the other.  Consideration might also be given to the inclusion of the European Union or the Council of Europe as parties to any such treaty, thereby making them external guarantors of the terms of the Bill.

3)
Referendum

In a divided society like Northern Ireland, the approval or future amendment of a Bill of Rights by a simple majority in a referendum would not give the necessary degree of protection for whichever main community formed a minority of the population at any given time.  It might therefore be necessary to require a weighted majority of two-thirds or three-quarters of the population to ensure that a majority or at least a substantial proportion in each main community agreed to the new provisions.  An alternative would be to use a "preferendum", which allows voters to express their views by indicating their order of preference for each option in a similar way to that used in elections by proportional representation.  The Commission is not currently persuaded that a preferendum would be workable in this context but is open to further submissions on the issue.

Appendices to the consultation document

Appendix 1 to the consultation document lists all of the Commission’s proposed clauses for the Bill of Rights, including those taken from the European Convention on Human Rights.  

Appendix 2 lists the 45 questions which are posed throughout the text of the document.  These are designed to help people to respond, not in any way to curtail debate.  However, they reflect concerns expressed during the consultation process to date and if in your response you can refer to some or all of the points raised it would be helpful.  

Appendix 3 sets out the rights protected by the Protocols to the European Convention on Human Rights which have not yet been ratified by the UK Government and which are therefore not yet effective in Northern Ireland.  
Appendix 4, the glossary of terms, explains some of the key words and phrases used throughout the document.  

Appendix 5 lists the international instruments which have influenced the Commission’s thinking to date and the legislation, cases and research which have been relevant to the production of this draft advice.

Appendix 6 lists the organisations which made a formal submission to the Commission during the first phase of consultation.  Copies of these submissions are available for review in the Commission’s library.
How to respond to the Commission's preliminary advice and what happens next

The Commission warmly welcomes comments on the draft advice.  We need to hear from you before 1 December 2001.  You can respond by contacting the Commission by post, email, telephone or fax.  Our contact details are as follows:

Northern Ireland Human Rights Commission

Temple Court, 39-41 North Street

Belfast BT1 1NA

Northern Ireland

Tel: 028 9024 3987. Fax: 028 9024 7844

Email: nihrc@belfast.org.uk

Copies of the consultation document and of this summary can be supplied free of charge. Both are available on the Commission’s website: www.nihrc.org.  They can be made available in a range of alternative formats, including large-type, Braille, audio-tape and floppy disk.  A version of the main document will be available for children and young people and the summary will be available in Irish, Ulster-Scots and Cantonese. 

The Commission will consider the responses it receives to the consultation document before giving its final advice to the Secretary of State early in 2002.  The Secretary of State will then have to decide which parts of the advice to accept and will in due course announce how and when the UK Government would go about enacting any necessary legislation.  The Commission will continue to press the Government to accept its advice after the final document is submitted in 2002.  We would like legislation to be debated in Parliament as soon as possible and we hope there would be little or no delay in bringing it into force.  The Commission will be active in organising events around the Bill of Rights consultation so as to keep the project in the public eye throughout 2002 and into 2003 if necessary.  We expect to be actively engaging with Government Ministers and officials during that period.  

The final delivery of an effective Bill of Rights is the concern of everyone interested in the search for long-term peace and stability in Northern Ireland – the two governments, the political parties, civil society and all the people of Northern Ireland.  

There is a long history of demands for a Bill of Rights for Northern Ireland and there has been a general consensus among the main political parties that a Bill of Rights should form part of any lasting settlement, as is also reflected in the emphasis on human rights in the Northern Ireland Executive’s Programme for Government 2001-2004.  The Commission believes that a Bill of Rights is an essential building block of peace and justice in Northern Ireland and that it has potential benefits for all sections of the community.  
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