THE BILL OF RIGHTS

SOCIAL & ECONOMIC RIGHTS
SHOULD A BILL OF RIGHTS FOR NORTHERN IRELAND

PROTECT SOCIAL AND ECONOMIC RIGHTS?
Under the Belfast (Good Friday) Agreement and the Northern Ireland Act 1998, the Northern Ireland Human Rights Commission has been given the task of advising the Secretary of State on a Bill of Rights for Northern Ireland.  The Agreement also says that the Bill should reflect the particular circumstances of Northern Ireland and the principles of mutual respect for the identity and ethos of both communities and parity of esteem. The exact wording of the relevant paragraph from the Agreement is reproduced in the box below.

EXTRACT FROM THE BELFAST (GOOD FRIDAY) AGREEMENT, 1998

‘The new Northern Ireland Human Rights Commission will be invited to consult and to advise on the scope for defining, in Westminster legislation, rights supplementary to those in the European Convention on Human Rights, to reflect the particular circumstances of Northern Ireland, drawing as appropriate on international instruments and experience. These additional rights to reflect the principles of mutual respect for the identity and ethos of both communities and parity of esteem, and — taken together with the ECHR — to constitute a Bill of Rights for Northern Ireland. 

Among the issues for consideration by the Commission will be:

• the formulation of a general obligation on government and public bodies fully to respect, on the basis of equality of treatment, the identity and ethos of both communities in Northern Ireland; and

• a clear formulation of the rights not to be discriminated against and to equality of opportunity in both the public and private sectors.’

One of the questions which the Human Rights Commission has to ask itself is whether and, if so, how social and economic rights should be protected in a new Bill of Rights.  This pamphlet tries to deal with some of the issues which arise for consideration in this context.

The pamphlet also includes extracts from Bills of Rights in other countries or from relevant international treaties. 

The issues and options set out in this pamphlet are not exclusive and the Commission would welcome other suggestions and proposals on this aspect of its work.  The ways in which you can make your views known are set out at the end of the pamphlet.

EUROPEAN DEVELOPMENTS

Throughout its consultation period the Commission will have to keep uptodate with developments in human rights law in Europe. There is currently a proposal for a new European Union Charter of Fundamental Rights, which may address a broad range of civil, political, economic, social and cultural rights. However, whether and how such a Charter will be enforceable locally is at present unclear. The European Union is also in the process of producing new Directives aimed at protecting people more effectively against discrimination, particularly racial discrimination and discrimination within the sphere of employment. The Council of Europe, likewise, has drafted a new Protocol to the European Convention which will provide additional protection against discrimination. If a coherent human rights framework is to be provided for Northern Ireland, a Bill of Rights for Northern Ireland must clearly take into account not only the existing European Convention but also the potential developments mentioned here.

SOME ISSUES FOR CONSIDERATION
(a) What are social and economic rights?

(b) Why are social and economic rights supposedly different?

(c) Are social and economic rights just a type of political claim?

(d) Does the European Convention on Human Rights not already protect social and economic rights?

(e) Are there particular circumstances in Northern Ireland justifying the protection of social and economic rights?

(f) Are social and economic rights recognised internationally as human rights?

(a) What are social and economic rights?
Social rights are those which protect people's entitlements to societal benefits such as education and health care. Economic rights are those which protect people's entitlement to an adequate standard of living. Traditionally, social and economic rights have been seen as somehow less important than so-called civil and political rights, such as the right to liberty, to a fair trial, to free speech and to a vote in elections. Indeed in some parts of the world, especially the USA, it is still unusual to refer to social and economic claims as rights, let alone as human rights.

International human rights law, however, in the form of Conventions, Covenants and Charters, now embraces the concept of social and economic rights, though the methods used to enforce these rights internationally are not as helpful to individuals as those used to enforce civil and political rights.

(b)
Why are social and economic rights supposedly different?
Social and economic rights are supposed to be different from civil and political rights because, first and foremost, they require governments to spend money in certain ways. Rather than just requiring governments not to interfere with personal freedoms (for example, by arresting someone or denying someone a fair trial), they require governments to take positive steps to enhance people's lives. They mean that schools and hospitals must be built, that some protection against homelessness must be guaranteed and that a safety net in the form of a basic welfare system should be provided as a protection against destitution. 

But the protection of civil and political rights also costs money and requires positive action. If people are not to be arbitrarily arrested the police have to be properly trained.  If trials are to be fair the state has to provide legal representation for accused people who cannot afford to pay for their own lawyer.  And if free speech is to be protected the state must make a legal remedy available for those whose right is denied. If a state is to prevent torture it will have to take a variety of positive steps to ensure that it never takes place.  So the argument about public expenditure is not very convincing.

(c) Are social and economic rights just a type of political claim?
Some people argue that social and economic rights are matters for political debate rather than legal entitlement. They believe that if elected politicians want to spend money on, for example, the defence of the nation rather than on schools or hospitals, or if Parliament decides to abolish a welfare benefit and to cut taxes, that is democracy at work. They do not think that politicians should be unduly constrained in the scope they have for allocating financial resources and deciding between competing policy priorities.

Others argue that the protection of basic social and economic rights simply means that a minimum standard of social justice is guaranteed to everyone. It does not require politicians to give up all of their discretion. They point out that most countries — including the United Kingdom — have already accepted the principle of guaranteeing basic standards by enacting laws on such matters as a national minimum wage and old age pensions.

(d) Does the European Convention on Human Rights not already protect social and economic rights?

No. The European Convention was drawn up in 1950, at a time when the main concern of the international community — at any rate in Western Europe — was to ensure that the kind of persecution of minorities perpetrated by Hitler and others should not be allowed to recur. The Convention therefore protects basic civil and political rights but does not mention social and economic rights. Only when the First Protocol to the Convention was agreed in 1952 was some mention made of social and economic rights. Article 1 of that Protocol protects a person's entitlement to the peaceful enjoyment of his or her possessions. Article 2 says that no person shall be denied the right to education and that states must respect the right of parents to ensure that the education of their children is conducted in conformity with the parents' religious and philosophical convictions. These rights can be enforced by the European Court of Human Rights in Strasbourg in the same way as the other rights in the Convention can be enforced. But even so these provisions fall far short of protecting the full range of social and economic rights which are now increasingly being claimed.

(e) Are there particular circumstances in Northern Ireland justifying the protection of social and economic rights?

Arguably, yes. A case could be made for saying that the majority of people who have suffered during the troubles in Northern Ireland have been those from the lower income brackets.  The socially excluded and the economically deprived have borne the brunt of the disruption caused by the unrest. Despite the subsidies from the United Kingdom government, there has been a level of alienation and poverty in Northern Ireland which, arguably, makes it a special case for enhancement of social and economic rights.

By extending social and economic rights to members of the deprived classes in both communities, a Bill of Rights could also reflect the principle of parity of esteem. If steps were taken to reduce levels of unemployment, as well as steps to promote educational opportunities in deprived areas, both communities might gain some satisfaction from a Bill of Rights. Likewise, if there were better protection for women's rights to participate in society — a key aspect of the Belfast (Good Friday) Agreement — both communities would benefit.                    

(f)
Are social and economic rights recognised internationally as human rights?
Yes.  In 1961 the organisation which had drawn up the European Convention on Human Rights nine years earlier (the Council of Europe) drew up another international treaty called the European Social Charter. This Charter contained an impressive list of rights, many of them rights in the workplace. But it differed from the European Convention in two vital respects. First, it did not require all of the countries in the Council of Europe to guarantee all of the rights completely.  Instead it allowed countries to pick and choose which rights to protect, and even then the protection did not have to be guaranteed. Second, the Charter did not permit individuals to take their governments to court for failing to comply with the Charter's standards.  Instead it merely required governments to issue regular reports to a Committee of the Council of Europe explaining what efforts they were making to comply with the standards. In 1996 the European Social Charter was radically revised and strengthened. The United Kingdom ratified the original Charter in the 1960s, but it has still not ratified the Revised Charter. 

The United Nations has also developed its standards on social and economic rights. In 1966 the United Nations Covenant on Economic, Social and Cultural Rights was agreed, and by 1976 it had received enough ratifications to become binding international law on those ratifying countries (including the United Kingdom). But this document too, like the European Social Charter, envisaged only the "progressive realisation" of the rights it contained; countries were allowed to have regard to their "available resources" when deciding whether to comply with the standards or not. A periodic reporting system was again put in place.  But no international court was created to adjudicate upon social and economic claims.

EXAMPLES FROM OTHER BILLS OF RIGHTS

A number of other countries have Bills of Rights, or provisions in their Constitutions, which protect social and economic rights. A few examples are given here.

The Constitution of India (1950)

Section 38
State to secure a social order for the promotion of welfare of the people:

(1) The State shall strive to promote the welfare of the people by securing and protecting as effectively as it may a social order in which justice, social, economic and political, shall inform all the institutions of the national life.

(2) The State shall, in particular, strive to minimize the inequalities in income, and endeavour to eliminate inequalities in status, facilities and opportunities, not only amongst individuals but also amongst groups of people residing in different areas or engaged in different vocations.

Section 39

Certain principles of policy to be followed by the State:

The State shall, in particular, direct its policy towards securing:

(a) that the citizen, men and women equally, have the right to an adequate means of livelihood;

(b) that the ownership and control of the material resources of the community are so distributed as best to subserve the common good;

(c) that the operation of the economic system does not result in the concentration of wealth and means of production to the common detriment;

(d) that there is equal pay for equal work for both men and women;

(e) that the health and strength of workers, men and women, and the tender age of children are not abused and that citizens are not forced by economic necessity to enter avocations unsuited to their age or strength;

(f) that children are given opportunities and facilities to develop in a  healthy manner and in conditions of freedom and dignity and that childhood and youth are protected against exploitation and against moral and material abandonment.

[Section 37 of the Indian Constitution makes it clear that sections 38 and 39 are not enforceable by any court but that the principles they lay down are fundamental in the governance of the country and it is the duty of the State to apply them in making laws.]

The Constitution of the Russian Federation (1993)

Article 39

(1) Each person is guaranteed  social security in old age, in the event of sickness, disability or loss of breadwinner, for the raising of children, and in other cases prescribed by law.

(2) State pensions and social benefits are prescribed by law.

(3) Voluntary social insurance, the creation of additional forms of social security and charity are encouraged.

Article 40

(1) Each person has the right to housing.  No one may be arbitrarily deprived of housing.

(2) Bodies of state power and bodies of local self-government encourage housing construction and create the conditions for exercise of the right to housing.

(3) Housing is provided free or at affordable cost to low-income and other citizens indicated in the law who require housing from state, municipal and other housing stocks in accordance with the norms prescribed by law.

Article 41

(1) Each person has the right to health care and medical assistance.  Medical assistance in state and municipal health care establishments is provided free to citizens by means of funds from the relevant budget, insurance contributions and other revenue.

(2) In the Russian Federation federal programmes to protect and strengthen the population’s health are financed, measures to develop state, municipal and private health care systems are taken, and activities conducive to the strengthening of people’s health, the development of physical culture and sport, and ecological and sanitary and epidemiological well-being are encouraged.

(3) The concealment by officials of facts and circumstances creating a threat to people’s lives and health entails responsibility in accordance with federal law.

Article 42

Each person has the right to a decent environment, reliable information about the state of the environment and compensation for damage caused to his health or property by ecological offences.

The Constitution of South Africa (1996)

Section 23: Labour relations

(1) Everyone has the right to fair labour practices.

(2) Every worker has the right –

(a) to form and join a trade union;

(b) to participate in the activities and programs of a trade union; and

(c) to strike.

(3) Every employer has the right –

(a) to form and join an employers’ organisation; and

(b) to participate in the activities and programs of an employers’ organization.

(4) Every trade union and every employers’ organization has the right:

(a) to determine its own administration, programs and activities;

(b) to organize;

(c) to bargain collectively; and

(d) to form and join a federation.

(5) The provisions of the Bill of Rights do not prevent legislation recognizing union security arrangements contained in collective agreements.

Section 24: Environment

Everyone has the right:

(a) to an environment that is not harmful to their health or well-being; and

(b) to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that: (i) prevent pollution and ecological degradation; (ii) promote conservation; and (ii) secure ecologically  sustainable developments and use of natural resources while promoting justifiable economic and social development.

Section 26: Housing

(1) Everyone has the right to have access to adequate housing. 

(2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realization of this right.

(3) No one may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances.  No legislation may permit arbitrary evictions.

Section 27: Health care, food, water, and social security
(1)
Everyone has the right to have access to -

(a) health care services, including reproductive health care;

(b) sufficient food and water; and

(c) social security, including, if they are unable to support themselves and their dependants, appropriate social assistance.

(2)
The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realization of each of these rights.

(3)
No one may be refused emergency medical treatment.

WHAT CAN I DO TO MAKE SURE THAT MY VIEWS ARE TAKEN INTO ACCOUNT BY THE NORTHERN IRELAND HUMAN RIGHTS COMMISSION WHEN IT IS DRAWING UP ITS RECOMMENDATIONS ON THESE ISSUES?

You can contact the Commission at any time to express your views.  The address, telephone, fax and email numbers are set out below.  If you have a special interest in any of the issues identified above, you can also ask to be included in the arrangements for more detailed discussion on that issue. The Commission has established a working group of individuals and representatives with a special interest in this area to advise it on more detailed formulations which might be considered for adoption. That working group can also be contacted through the Commission; it would be interested in hearing from you.

Northern Ireland Human Rights Commission

Temple Court

39 North Street

Belfast  BT1 1NA

Tel: 028 9024 3987

Fax: 028 9024 7844

Email: nihrc@belfast.org.uk

Website: www.nihrc.org
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BILL OF RIGHTS RESPONSE SHEET

CRIMINAL JUSTICE

The Northern Ireland Human Rights Commission welcomes responses on the proposed Bill of Rights in any form.  It would be particularly helpful to have your comments and suggestions on the various issues raised in this pamphlet.  This response sheet is intended to make it easy for you to do so.

1.
Do you think that special provisions on criminal justice rights should be included in the Bill of Rights?



Yes


No


Don’t Know

2.
Please add the reasons why you think some special provision on criminal justice may be needed:

3.
What particular rights on criminal justice do you think should be included?  If possible give your reasons.

4.
Can you suggest how these rights might be formulated – would any of the examples given in the pamphlet be a good model?

If there is not sufficient space on this sheet please use extra sheets.  You can if you wish enter your response on this form on the Commission’s website at www.nihrc.org.

please return to: northern ireland human rights commission, temple court, 39 north street, belfast, bt1 1na; Fax: 028 9024 7844, Email: nihrc@belfast.org.uk
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