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BACKGROUND 

1. On 3 March 2003, the Government of the United Kingdom transmitted to the Secretary General of the Council of Europe a request for expert assistance emanating from the Northern Ireland Commission for Human Rights. The request concerned assistance in the framework of the Bill of Rights project currently under way in Northern Ireland as part of the implementation of the Belfast (Good Friday) Agreement. In his reply of 14 April 2003, the Secretary General of the Council of Europe indicated the readiness of the Council of Europe to provide such assistance. 

2. The expert assistance requested focused on three main clusters of issues: economic and social rights; rights concerning identity and communities/minorities, and issues relating to the European Convention on Human Rights (ECHR) combined with certain general questions of constitutional law.

3. Three experts were invited by the Council of Europe to take part, together with members of the Secretariat, in an exploratory mission which took place in Belfast from 22 to 24 October 2003
. The experts wish to express their sincere appreciation to the Northern Ireland Commission for Human Rights, its staff, and all the representatives from the Equality Commission, non-governmental organisations, political parties and interested individuals for the fruitful discussions during their visit, which have allowed the experts to obtain a better view of the various issues and interests at stake.

4. It has been suggested by some that the Council of Europe experts should, at least at this stage, refrain from making written comments on any aspect of the Bill of Rights project. The experts carefully considered whether to offer comments in writing and if so, in what form. They believe that it is important to do so. Their role is not to draft ready-made provisions for a future Bill of Rights – this is a matter for the competent political institutions – but to try to offer, in the form of comments and suggestions notably in the light of European standards and comparative constitutional law, a constructive contribution, for the benefit of all stakeholders in the process leading to a Bill of Rights for Northern Ireland. For this reason, they consider it important that this contribution be available in written form to all concerned by the process. That being said, they took into account the need to avoid too much detail. The comments are mostly of a general nature, with some detail being given only for illustrative purposes, where this seemed useful to explain a point made.
5. This contribution has the following structure: Section I addresses some general conceptual questions concerning a bill of rights and its relationship to the ECHR. Section II deals with some specific questions relating to economic and social rights, and Section III focuses on rights concerning identity and communities/minorities. Some final comments complete this contribution.

I. GENERAL QUESTIONS

General starting point

6. Put briefly, the purpose of a Bill of Rights generally is to guarantee fundamental rights which all public authorities, including the legislature, the executive and the courts, are obliged to respect and protect. These rights, therefore, are an expression of fundamental values commonly held in the society concerned. It follows from this, first of all, that a Bill of Rights should be the product of a broad societal consensus. Secondly, a Bill of Rights is different from other pieces of legislation in that it is meant to have a long life. It is not meant to be amended as regularly and as easily as ordinary legislation. It should not need frequent amendment precisely because it enshrines fundamental rights. 

7. From this general starting point, some further general conclusions can be drawn regarding the character of provisions to be included in a Bill of Rights and the methods by which the rights can be protected. 
Character of the provisions

8. The provisions of a Bill of Rights should not be too detailed but contain basic principles drafted in general terms. This is necessary because the rights concerned should be a concise expression of fundamental values in legal rules of general application capable of binding all public authorities. This is also desirable since the more detailed the provisions are, the more likely the need for their amendment at some point in the future. General statements of fundamental rights are also much more likely to win broad support from all sectors of society and thus to reflect a general consensus. More detailed provisions are more likely to be contested, both before and after their adoption, and may even have the unforeseen and unwanted effect of unnecessarily hindering the adoption of desirable legal and other measures by competent authorities in the future.

Methods of protection in bill of rights provisions
9. With some simplification, modern constitutional bills of rights can be said to comprise two main types of provisions on fundamental rights. 

10. The first type are provisions setting limits to acts of public authorities interfering with the rights guaranteed. They contain a negative obligation for the authorities, i.e., an obligation not to interfere with the right in question, or at least not to interfere with the right unless certain prescribed conditions and modalities are met. The wording of such provisions typically begins with a phrase like: "Everyone has the right…." or “No one shall…”. 

11. The second type consists of provisions containing a positive obligation for public authorities. This technique is particularly appropriate for certain rights (or aspects of certain rights) in respect of which it is clear that implementing legislation is necessary to give effect to the right. The relevant provisions in a bill of rights are worded in more programmatic terms, containing an instruction for the authorities, notably the legislature, to adopt measures of implementation in order to achieve a certain stated objective. The wording of such provisions typically begins with a phrase such as: "The law shall provide for…".
12. Especially as far as the second type of provision is concerned, there is a risk of the kind mentioned above that the bill of rights might pre-empt the legislative process. Here, it is particularly important that the bill of rights’ provisions limit themselves to stating the objective to be pursued and giving a general instruction to the legislature to that end. There is no single way of implementing the rights concerned. It is up to the democratically elected legislature to make the necessary choices, within the limits, of course, flowing from international law obligations, from the bill of rights itself or from other constitutional rules. Detailed provisions are therefore more appropriately a matter for implementing legislation.

13. The distinction between these two types of provisions is not as clear-cut as it might seem. In particular, it would be wrong simply to include rights exclusively in one of these categories. Both the case law of the European Court of Human Rights and that of national constitutional courts in the member States of the Council of Europe offer ample evidence that a mixture of negative and positive obligations may be attached to a single right. The distinction is however helpful as regards the method of drafting the provisions for a bill of rights.

14. The typology developed by Asbjorn Eide and adopted by the UN Committee on Economic, Social and Cultural Rights may also be of interest in this regard; this distinguishes three aspects of a State’s obligations: to respect, to protect and to fulfil. The obligation "to respect" requires a State to respect that right (e.g. respect for private life); it obliges a State to refrain from interfering in the exercise of a right. The obligation "to protect" obliges States to protect the exercise or enjoyment of a right against the actions of individuals or groups, protection against unjust eviction for example. The obligation "to fulfil" requires States to make a minimum provision in their legislation for those who are unable to enjoy or exercise the right in question (e.g. the right to adequate standard of living).

15. As regards the issue of “justiciability” of rights, the experts refer to the comment made below in Section II, in fine.

16. The experts point out that it is important to ensure that any standards that may be laid down in a bill of rights do not fall below those set by the regional (ECHR, European Social Charter, Framework Convention for the Protection of National Minorities) and international instruments (such as the UN Covenants) by which the UK is already bound. In this regard, it should be stressed that the mere fact that a certain right is not included in a bill of rights does not mean that the bill of rights violates international human rights standards. The latter generally do not prescribe that the rights should also be protected in a bill of rights at constitutional level; what matters is that national law and practice are in conformity with those international standards. 
17. Finally, since a bill of rights is intended to be a basic law binding upon all public authorities (including the legislature) it is necessary that the rights it enshrines are somehow entrenched to avoid their abrogation by ordinary legislation in the future. In European constitutional practice, this is usually ensured through a special procedure for adoption and any subsequent amendment of a bill of rights. 

18. The experts note the intention to adopt the bill of rights as Westminster legislation and some fears which have been expressed that this would affect the distribution of (legislative) competences under the devolved system of government set up further to the Belfast (Good Friday) Agreement. The experts note, however, that there is no necessary link between inclusion of any right in a bill of rights for Northern Ireland and the devolution of powers. The effect of the bill of rights would simply be that in Northern Ireland, all public authorities would be bound to act in conformity with the bill of rights within the limits of the competences they possess by virtue of the existing constitutional framework.

Content of the provisions

19. As stated above, a bill of rights is a reflection of fundamental values commonly held in the society concerned. This cannot mean, of course, that the choice of rights to be included should depend directly on the degree to which they are respected in that society. Such an approach would defeat the very purpose of a bill of rights as a normative text: laying down basic safeguards to ensure that the fundamental rights of all are respected. It may well mean, however, that certain rights are considered for inclusion in a bill of rights, or formulated in unusual detail, because they are felt to be important in view of the particular history and situation of the society concerned. 

20. Indeed, the Belfast (Good Friday) Agreement specifically indicates that the rights (to be considered for inclusion in a Bill of Rights for Northern Ireland) are "to reflect the particular circumstances of Northern Ireland". While it is not for the experts to interpret these terms
, they note that this approach is by no means unique.

21. During the exploratory mission, the experts mentioned the example of the bill of rights in Chapter I of the Dutch Constitution, which includes rather unusual and detailed guarantees about the right to education in respect of both public and private (confessional) educational establishments (Article 23), as a direct result of the "pacification" of 1917 which ended a long-lasting "school battle" in domestic politics. Another example can be taken from the Swiss Constitution, where Articles 4, 18 and 70 provide for the freedom to speak one’s own language.

22. Notwithstanding the comment made above about the general need to avoid detailed provisions in a bill of rights, it may therefore be advisable to allow for some exceptions where such detail would be necessary in order to achieve consensus about the bill of rights.

Relationship to the ECHR and other international instruments

23. Several of the issues which the experts were requested to consider concern the relationship between a bill of rights for Northern Ireland with the ECHR. 

24. The experts recall that the ECHR has been incorporated in the domestic law of the United Kingdom through the Human Rights Act (HRA). Given that the HRA is already in force in Northern Ireland, it would seem unnecessary to replace that Act by a bill of rights encompassing the ECHR rights. According to the Belfast (Good Friday) Agreement, the Bill of Rights for Northern Ireland would consist of, on the one hand, the ECHR, and on the other, rights supplementary to the ECHR. In other words, it is these two parts taken together that would make up the Bill of Rights for Northern Ireland. The experts stress, however, that it will be important for the public to have a single document setting out their basic rights. This could be achieved quite easily by reproducing the full Bill of Rights, e.g., in an annex to the Act that introduces the supplementary rights.

25. The experts also underline that it is not unusual in a federal or strongly decentralised State for different bills of rights to exist in different entities of that State. Reference can be made to the various Cantonal Bills of Rights in Switzerland or to the Act on Autonomy Status of the Åland islands, in which Finland, in return for sovereignty of the islands undertook to guarantee the population of Åland its Swedish language, culture and local customs. 

26. The question has also been raised as to whether a Bill of rights could contain more detailed provisions on some of the rights already laid down in the ECHR
. While there are no legal obstacles to inclusion of such provisions, it must also be said that it is not legally necessary either. In addition, care should be taken to avoid codifying the case law of the European Court of Human Rights in detail. That case law may evolve and it would be undesirable and impracticable to adapt constantly the wording of such provisions in the light of case law developments. 

27. The specific examples that were given to the experts included the duty of the authorities to proceed to an effective investigation of killings, the use of flags by private persons and the right of these persons to hold parades or marches. These examples are effectively covered by, respectively, Articles 2 (right to life), 10 (freedom of expression) and 11 (freedom of assembly) of the ECHR as interpreted by the European Court of Human Rights. There would thus be no need from a legal point of view to insert specific provisions in a bill of rights covering these examples. On the other hand, there would be no legal obstacle either, if this would be considered appropriate in the light of the specific circumstances of Northern Ireland, to including in a bill of rights (declaratory/clarifying) provisions simply stating that the ECHR rights concerned include the duty to investigate/the right to display flags/to hold marches or parades, etc. It goes without saying that the relevant restriction clauses of the ECHR would apply.

28. In the same vein, the experts wish to point out that, in case this is considered advisable given the violence and terror which have marked the past of Northern Ireland, there would be no legal difficulty in including a general provision based on Article 17, ECHR (which, in turn, was inspired by Article 30 of the Universal Declaration of Human Rights), to the effect that nothing in the bill of rights may be interpreted as implying for any authority, group or person any right to engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms set forth in the bill of rights or at their limitation to a greater extent than it provides for.

29. Another question put to the experts concerned the inclusion of rights for specific categories of people such as women, children and victims of crimes. Here again, the experts consider that it would be more appropriate and in line with the general nature of the instrument not to include detailed provisions in a bill of rights.
 It would seem preferable to include a general provision, for example on protecting persons from social exclusion and/or on the protection of human dignity, which would create a basis in the bill of rights for ordinary legislation to protect groups or categories that face special disadvantages or have special needs of protection. It should also be borne in mind that strongly worded general provisions on equality and non-discrimination (including positive measures to promote full and effective equality) would provide part of the necessary protection for such categories of persons.

30. Finally, as regards the relationship between the bill of rights and the ECHR and other international human rights instruments, the principle of Article 53, ECHR should be recalled. This provision states that nothing in the ECHR shall be construed as limiting or derogating from any of the human rights and fundamental freedoms which may be ensured under the laws of any High Contracting Party or under any other agreement to which it is a Party. This principle of safeguarding existing human rights protections is also included in other regional and international human rights instruments (see, e.g., Article 32 European Social Charter, Article H Revised Social Charter, Article 5-2 of the International Covenant on Civil and Political Rights, Article 5-2 of the International Covenant on Economic, Social and Cultural Rights). 

II. ECONOMIC AND SOCIAL RIGHTS

Why include economic and social rights in a Bill of Rights for NI?

31. The experts recall that the principle of indivisibility and interdependence of all rights is now recognised and affirmed at the international and regional level (see for example the Vienna Declaration of 1993). The current approach is one of inclusion of both groups of rights in a single document so as to avoid any suggestion of hierarchy or strict categorization. For example the UN Convention on the Rights of the Child and the EU Charter of Fundamental Rights and Freedoms contain both categories of rights.

32. Although economic and social rights are not included in the ECHR, a strict demarcation between economic and social rights and civil and political rights is often difficult to sustain, as evidenced by the case law of the Court. Early on the Court stated that there was no watertight division separating Convention rights from economic and social rights and held that Convention rights may have inherent positive obligations.
 Recent jurisprudence from the Court demonstrates clearly that many Convention rights have a social or economic dimension.
 Furthermore, the ECHR contains some rights which are often regarded as economic and social (for example the right to education or the peaceful enjoyment of possessions provided in Protocol No 1). At the time the ECHR was drafted, the approach was to categorise and separate rights into two traditional categories - civil and political and economic and social. It is the reason why two UN international covenants and two Council of Europe treaties (the ECHR and the European Social Charter (ESC)) were elaborated. There has since been a marked shift of approach. Within the Council of Europe the ESC has been amended in order to make the rights protected more concrete and effective and make the system of protection more akin to that provided by the ECHR (see in this report the Revised Social Charter of 1996 and the Collective Complaints Protocol of 1998).

33. The experts point out that at the domestic level newly drafted bills of rights/constitutions tend to include economic and social rights. This is the case, for example, in Switzerland, Portugal, Finland, Romania, Poland, Bulgaria and South Africa. In fact almost all Constitutions of member States of the Council of Europe enshrine economic and social rights.

34. As noted in the introduction, the mandate given to the NIHRC mentions the need to reflect the particular circumstances of Northern Ireland. The Belfast (Good Friday) Agreement contains a reference to the need to promote social cohesion. Various sources have indicated to the experts during their mission to Northern Ireland that the existing poverty and social exclusion are to a large extent linked or exacerbated by the legacy of conflict. The inclusion of social and economic rights would be important in redressing this, bearing in mind that it is widely recognised that social and economic rights assist in promoting social cohesion and stability.

35. In light of the arguments set out above the view of the experts is that a bill of rights would be incomplete if social and economic rights were absent. It is important that any bill of rights contain a set of rights reflecting common values that all groups/sectors of society are committed to and in this respect it appeared to the experts that there was a broad and strong consensus among civil society in Northern Ireland for the inclusion of social and economic rights. 
What economic and social rights should be included? Normative content of such rights

36. The current draft Bill of Rights contains in section 14 a chapter on social, economic and environmental rights guaranteeing the right to property, the right to health care, the right to an adequate standard of living, the right to housing, and the right to work. In addition other parts of the document also provide for the protection of economic and social rights, for example the right to education, or provide economic and social rights for certain groups for example for children (right to health care and other economic and social rights).

37. The experts are of the view that the current provisions in section 14 are satisfactory, but that if any modifications to the text were to be made, as a minimum the following rights should be retained: right to work, right to a minimum subsistence level, right to health care, right to housing, and right to education.  The experts endorse the idea that economic and social rights should not be dealt with in a separate chapter, but better integrated throughout the text.

38. The experts believe that too much detail in the drafting of the provisions should be avoided; only general principles need be laid down. Further detail may be laid down by implementing legislation (if necessary), in this way the power of elected representatives to devise and implement social policy in devolved matters will not be unduly fettered. 

39. The experts highlight that there exists at both international level and regional level considerable case law on the normative content of economic and social rights, in particular the minimum core content. 

40. In the context of the debate over whether economic and social rights should be subject to the obligation to be progressively realised or whether they are of immediate application, the experts point out that in fact, in many domestic legal systems they are of immediate application, at least to a certain extent. In addition the ESC, unlike the UN Covenant, makes no explicit reference to progressive implementation subject to available resources. With regard to ESC obligations that entail public expenditure, a party may not generally claim lack of financial means as a justification for failing to make the necessary provision.  However the European Committee on Social Rights has stated that when the achievement of one of the rights in question is exceptionally complex and particularly expensive to resolve, a State party must take measures to achieve the objectives of the Charter within a reasonable time, with measurable progress and to an extent consistent with the maximum use of available resources
. State Parties must be particularly mindful of the impact that their choices will have for groups with heightened vulnerabilities as well as for other persons affected
.

41. The experts believe that the ratification of the Revised Charter and collective complaints mechanism and subsequent incorporation by the United Kingdom should be considered whether or not there is a consensus on the inclusion of social and economic rights in a Bill of Rights. This would assist, inter alia, in underpinning any economic and social rights to be included in the Bill of Rights and would further obviate the need for going into too much detail in the Bill of Rights.

“Justiciability”

42. The experts point out that the issue of  “justiciability” should be distinguished from the issue of enforceability and remedies. It is widely recognised that economic and social rights are justiciable, in this respect the experts point to the growing domestic jurisprudence relating to economic and social rights and to the existence of a ‘quasi-judicial’ mechanism at the regional level (collective complaint mechanism for economic and social rights) under the ESC and its emergence at the international level (see the draft Protocol to the UN Covenant on Social, Economic and Cultural Rights)
.

43. It appears to the experts that the first paragraph (a general provision to govern social and economic rights) in the chapter on economic and social rights (section 14) is somewhat unclear, for example as concerns its intended effect. It could be interpreted as restricting the enforcement of the rights to due process and discrimination issues. This needs to be clarified. 

44. The issue of remedies has not been fully explored in the draft. The experts pointed out that use could also be made of non-judicial or quasi-judicial enforcement mechanisms for the protection of rights.
III. RIGHTS CONCERNING IDENTITY AND COMMUNITIES

Terminology

45. The experts are aware of the heated debate that has taken place concerning the relative merits of using the terminology of minorities or communities in the Bill of Rights.

46. The experts consider that international law does not dictate that any specific term should be used by a State in guaranteeing rights concerning persons belonging to national minorities at a domestic level
. Ultimately, the terminology chosen should be a reflection of the wishes of those concerned combined with an understanding of the terminology in the context of the State concerned. What matters is that, from a substantive point of view, international standards concerning national minorities are fully respected.

47. This premise is consistent with the approach and findings of the Advisory Committee on the Framework Convention for the Protection of National Minorities. The Advisory Committee has, for example, in its country Opinions examined the application of the Framework Convention in relation to persons belonging to linguistic minorities
, indigenous peoples
, religious groups
 and “racial groups”
. Indeed, the practice of European countries shows that there is a wide variety of terminology used 
. The Advisory Committee has furthermore specifically stated in its Opinion on Norway (paragraph 19) that “… the applicability of the Framework Convention does not necessarily mean that the authorities should in their domestic legislation and practice use the term “national minority” to describe the group concerned.” It should also be pointed out that the terminology chosen need not be exclusive
.

48. The experts consider that the terminology used in the Bill of Rights could differ from provision to provision, in order to better reflect the groups to be covered in the individual provisions. A more neutral title to the chapter may be appropriate (such as “Identity rights”) as different identities may be protected by different provisions.

49. In relation to the individual provisions within the Chapter concerning Identity rights, the experts recall what they have said in the introduction, namely that a bill of rights should be the product of a broad societal consensus and the rights concerned should be a concise expression of fundamental values. Combining these factors with an eye to the individuals or groups to be covered in this chapter, the experts would make the following comments:

50. A)
There are certain provisions, which if retained, already apply, or could be re-worded so that it is clear that they apply, to everyone.

51. As an illustration:

· Clause 3 (1) (concerning citizenship)

· Clause 3 (3) (concerning culture)

· Clause 3 (5) (concerning limitations on expression of culture)

· Clause 3 (6) (concerning nomadism)

· Clause 3 (8) (concerning equality (a), preservation of identity (b) and promotion of tolerance (c))

52. The experts however consider that not all these provisions need to be included in this Chapter and thought should be given to whether all these provisions are essential “to reflect the particular circumstances of Northern Ireland”. 

53. In relation to Clause 3 (5) (concerning limitations on expression of culture), the experts would mention that these limitations appear to go beyond the limitations provided in the ECHR and those contained in the Human Rights Act. This therefore raises the question of the compatibility of these limitations with the instruments mentioned. As there is a Chapter on Limitations, the option remains of relying on this Chapter, rather than having a specific provision.

54. B)
There is one clause that could apply to the two main communities, namely clause 3 (2): 

“The law of Northern Ireland shall ensure just and equal treatment for the identities, aspirations and ethos of both main communities”.

55. C)
There is one provision that could apply to national minorities, namely clause 3 (4) which might be more appropriately phrased in the following terms:

“The law of Northern Ireland shall give effect to the Framework Convention for the Protection of National Minorities”. 

56. A number of comments are however called for in respect of this provision.

57. Firstly, the standards under the Framework Convention are already legally binding and applicable to Northern Ireland as to the rest of the United Kingdom, but what this provision does, is to require that domestic effect be given to these standards through the law. This can ultimately be done through sectorial legislation or through a generic law on national minorities (a model increasingly adopted by countries in central and eastern Europe in order to provide a focal point for legislation concerning national minorities), or a combination of both.

58. Secondly, this provision also raises the question of who may be considered to belong a national minority in the context of the law to give effect to the Framework Convention? The experts do not consider that it is necessary to provide a set answer to this question. In this respect the experts note that according to the Advisory Committee on the Framework Convention, the Framework Convention is not an all-or-nothing instrument and its provisions have to be applied on an “article-by-article” basis. Certain articles have a wide personal scope of application (such as Article 6 on the promotion of tolerance) and others have a more limited scope of application (such as Article 10-2 on the use of minority languages with administrative authorities). Such a flexible “article-by-article” approach may be preferable in the context of Northern Ireland, and would avoid a rigid listing of groups to whom the Framework Convention and the law giving effect to the Framework Convention are to apply. It can also be said that such a flexible approach would also allow the law to be tailored to the evolving needs of society in Northern Ireland.

59. If, however, a full discussion on the personal scope of application is to take place, the experts consider that it is important that this discussion takes place with all groups concerned and that a rigid definition is avoided. The experts are aware that such a discussion will require an examination of a number of questions
, and that it may be preferable to examine these outside of the context of the Bill of Rights project, for example in the context of legislation to give effect to the Framework Convention for the Protection of National Minorities.

60. A third point which the experts consider it important to note is that although the reference in this clause is to giving effect to the Framework Convention, there is nothing to prevent the adoption of legislation providing for higher guarantees than those under the Framework Convention (cf Article 22 of the FCNM).

The right to self-identification

61. The experts are aware that the inclusion of Clause 3 (7) in the Draft Bill of Rights has provoked much controversy. The current clause reads:

“Everyone has the right freely to choose not to be treated as a member of a national, ethnic, religious, linguistic or cultural community and no disadvantage shall result from this choice or from the exercise of the rights which are connected to this choice.”

62. This clause has its genesis in Article 3 of the Framework Convention for the Protection of National Minorities which concerns the right freely to choose to be treated or not to be treated as a person belonging to a national minority and that no disadvantage shall result from this choice.
63. The concerns raised are primarily that the inclusion of such a clause could open the way for challenges to be made to current equality provisions that would undermine recent gains in equality over past years.

64. Notwithstanding that the experts see that there may be an issue concerning the compatibility of certain equality provisions with the right to self-identification
, they consider that this is not a matter that should be definitively solved in a bill of rights, but rather be addressed in ordinary legislation. 

65. As has been mentioned in the introduction to this paper, a bill of rights should be the product of a broad societal consensus. From the discussions held in Belfast it is clear that there is no such broad societal consensus concerning the inclusion of this provision. Furthermore, it can be said that it is rare for a bill of rights or for a constitution to treat such matters
.

66. The experts consider that it is important to note that the issue does not disappear if it is not specifically included in the Bill of Rights. The right remains to be implemented in the context of the application of Article 3 of the Framework Convention for the Protection of National Minorities. Furthermore, it can be argued that aspects of the right to self-identification may also be linked to Article 8 (right to privacy) of the ECHR for which redress procedures are already available under the Human Rights Act and under the ECHR itself
.

67. The experts note that if a review of the legislation is to take place, it will require an examination of the application of positive measures to ensure equality
 as this is a central element of the issue in question. It can be noted that there could well be a clash of rights, for example between the right of self-identification on the one hand and the need to ensure equality on the other.

68. The experts consider that this issue could be better and more fully discussed or advanced, inter alia, in the context of discussions concerning the reform of the equality legislation and proposals to have a single equality act.  There may also be other forums in which this matter can be raised, including the Advisory Committee on the Framework Convention during the second monitoring cycle under the Framework Convention for the Protection of National Minorities.

69. The experts are therefore of the view that the issue of self-identification should not be examined in the context of the Bill of Rights project, but rather outside of the project in a more appropriate forum.

Language rights

70. In line with the overall approach recommended in the introduction, the experts consider that thought should be given to simplifying the provisions concerning language rights, leaving the detail to be expanded upon in legislation to be developed in the future.

71. This is an approach adopted in a number of Constitutions. 

72. The Italian Constitution, for example, provides in Article 6, that:

“The Republic shall safeguard linguistic minorities by means of special provisions.”

73. The Spanish Constitution provides in Article 3 (3):

“The richness of the linguistic modalities of Spain is a cultural patrimony which will be the object of special respect and protection.”

74. A more detailed approach is adopted by Finland in Section 17 of its Constitution, but once again it leaves the detail for ordinary legislation:

“The national languages of Finland are Finnish and Swedish.

The right of everyone to use his or her own language, either Finnish or Swedish, before courts of law and other authorities, and to receive official documents in that language, shall be guaranteed by an Act. The public authorities shall provide for the cultural and societal needs of the Finnish-speaking and Swedish-speaking populations of the country on an equal basis.

The Sami, as an indigenous people, as well as the Roma and other groups, have the right to maintain and develop their own language and culture. Provisions on the right of the Sami to use the Sami language before the authorities are laid down by an Act. The rights of persons using sign language and of persons in need of interpretation or translation aid owing to disability shall be guaranteed by an Act.”

75. A single provision using as its basis the current provision contained in 14 (4), may be appropriate. Such a provision could provide a building block for domestic legislation based not only on the Belfast (Good Friday) Agreement (1998) but also on the Framework Convention for the Protection of National Minorities and the European Charter for Regional or Minority Languages. It could read something along the following lines:

“Language rights will be protected through legislation to implement the commitments made under the Belfast (Good Friday) Agreement, the Framework Convention for the Protection of National Minorities and the European Charter for Regional or Minority Languages.”

IV. FINAL COMMENTS

76. The experts have made the above comments in the hope that they will be of assistance to the Northern Ireland Commission for Human Rights and indeed to all political and other actors involved in the process of preparing and adopting a Bill of Rights for Northern Ireland. They reiterate their general view that a bill of rights should contain general principles and avoid unnecessary detail. In this way, the Bill of Rights can become an essential cohesive factor for Northern Ireland society. The experts express their readiness to furnish any further assistance, if so requested, during the next stages of the bill of rights process.

APPENDIX 1

REVISED PROVISIONS FOR CHAPTER 3 ON IDENTITY 

AND COMMUNITY RIGHTS BASED ON 

THE NORTHERN IRELAND COMMISSION FOR HUMAN RIGHTS' THINKING 

AS OF JULY 2003

Section 3
Identity and community rights

1. Individuals born in Northern Ireland have the right to identify themselves and be accepted as Irish or British citizens, or both, as they may so choose.

2. The law of Northern Ireland shall ensure just and equal treatment for the identities, aspirations and ethos of both main communities.

3. Everyone belonging to a national, ethnic, religious, linguistic or cultural minority or community shall have the right, individually and in common with other members of that community, to enjoy his or her own culture, to profess and practise his or her own religion and to use his or her own language.

4. The law of Northern Ireland shall guarantee the rights conferred on minorities, and on individual members of minorities, by the European Framework Convention on National Minorities.

5. Everyone in Northern Ireland has the right to express their culture except when such expression (a) promotes intolerance, intimidation or harassment, (b) constitutes a threat or act of discrimination, hostility or violence, or (c) is contrary to internationally accepted human rights standards.

6. Everyone has the right to a nomadic lifestyle if that is their preference.

7. Everyone has the right freely to choose not to be treated as a member of a national, ethnic, religious, linguistic or cultural community and no disadvantage shall result from this choice or from the exercise of the rights which are connected to this choice.

[8.
The Government and public bodies shall, without prejudice to section 0 of this Bill [the positive action section], adopt effective and appropriate measures to:

(a) promote equality in all areas of economic, social, cultural and political life among and between persons belonging to national, ethnic, religious, linguistic or cultural communities;

(b) preserve the essential elements of the identity of such persons, namely their nationality, traditions, religion, language and cultural heritage;

(c) promote tolerance, mutual respect, understanding and co-operation among all persons living in Northern Ireland, irrespective of their national, ethnic, religious, linguistic or cultural identity, in particular in the fields of education and the media; and

(d) protect persons who are or may be subject to threats or acts of discrimination, hostility or violence as a result of their national, ethnic, religious, linguistic or cultural identity.]

� The delegation was composed of the following experts: Messrs. Aalt Willem HERINGA, Professor of Comparative Constitutional Law and Dean of the Law Faculty, University of Maastricht (Netherlands), Giorgio MALINVERNI, Professor of International Law and Constitutional Law, University of Geneva (Switzerland), member of the European Commission for Democracy Through Law (Venice Commission), as well as the United Nations Committee on Economic, Social and Cultural Rights, Joseph MARKO, Associate Professor, Institute of Public Law and Political Science, University of Graz (Austria), former member of the Advisory Committee on the Framework Convention for the Protection of National Minorities. The Secretariat members (all from the Directorate General of Human Rights of the Council of Europe) were: Mr Régis BRILLAT, Executive Secretary of the European Social Charter, Ms Niamh CASEY, lawyer at the Secretariat of the European Social Charter, Mr Mark NEVILLE, Secretary of the Framework Convention for the Protection of National Minorities, Mr Jeroen SCHOKKENBROEK, Head of the Human Rights Law and Policy Division (coordinator), and Ms Tatiana TERMACIC, Programme Adviser at the Human Rights Co-operation and Awareness Division.


� The experts also note that the Commission’s consultation paper gives a broad interpretation to these terms.


� This is for example the case in Austria, where a fully elaborated and detailed single Constitutional Act on Liberty and Security of the Person was adopted in addition to Article 5 of the ECHR in order to meet the requirements following from this provision.


� It should be added that the inclusion of specific provisions concerning certain groups/categories only might also raise questions in relation to the needs of other groups such as persons with disabilities, the elderly, etc.


� Airey v Ireland  (1979).


� See the article by Judge Tulkens : Les droits sociaux dans la jurisprudence de la nouvelle Cour européenne des Droits de l’Homme, in Les Droits Sociaux ou La Démolition de quelques poncifs, Université Robert Schuman, p. 177, 2003, as well as ECHR judgments such as Berktay v Turkey (2001),  McClinchy and others v UK (2003).


� Cf also in the same vein, the UN Committee on Social, Economic and Cultural Rights in its General Comments 3, 1990 E/1991/23, and 9, 1998 E/C.12/1998/24.


� Complaint No 13/2002 Autisme-Europe v France, decision on merits at para. 53. The decision will only become public on 7 March 2004.


� See Giorgio Malinverni : Le projet de protocole additionnel au Pacte international relatif aux droits sociaux, économiques et culturels in Les Droits Sociaux ou La Démolition de quelques poncifs, Université Robert Schuman, p. 95, 2003.


� The Council of Europe experts have examined the proposals contained in the Northern Ireland Commission for Human Rights' Consultation document as well as the draft proposals representing the Commissions latest thinking (as of July 2003). As the latter text is the one on which the experts have based their comments, it is reproduced for ease of reference in Appendix 1.


� In this respect, the experts concur with the conclusion in the OSCE High Commissioner on National Minorities’ Note on the Possible use of terminology in the process of incorporating into domestic law international standards for the protection of minorities, where it is stated that “international law does not require States, when implementing their minority rights obligations to use any particular term, such as “national minority” or, simply, “minority””. 


� See the Opinion on Albania ACFC/OP/1(2003)4, paragraph 30 and the Opinion on Switzerland ACFC/OP/1(2003)7, paragraph 20. 


� See the Opinion on Finland ACFC/OP/1(2001)2, paragraph 21, the Opinion on Sweden ACFC/OP/1(2003)6, paragraph 18, and the Opinion on the Russian Federation ACFC/OP/1(2003)5, paragraph 24. 


� See the opinion on Cyprus ACFC/OP/1(2002)4, paragraph 17. 


� See the opinion on the United Kingdom ACFC/OP/1(2002)6, paragraph 14. 


� See CDL-MIN (1994) 005e containing a study of the Venice Commission on the practice of 26 countries.


� The Constitutional Court of Bosnia and Herzegovina in case 5/98 has ruled that notwithstanding that fact that Bosniacs, Serbs and Croats are so-called “constituent peoples”, the provisions of the Framework Convention may apply to them if they are de facto in a minority position in specific regions of the country. 


� These questions might include the following:  What is the situation at State level (UK), sub-State level (Northern Ireland), local and regional level? What are the views of the individuals and the groups concerned, do they wish to be treated as a national minority or do they see themselves as co-equals? What are the views of the authorities? In which areas (geographical and also subject specific) are groups in a dominant or co-dominant position? It is recalled that according to the Advisory Committee of the FCNM and the Venice Commission (in its Opinion on Belgium of 12 March 2002, CDL-AD (2002) 1), the FCNM applies also to the sub-State level.


� An analysis of the findings of the Advisory Committee on the Framework Convention for the Protection of National Minorities reveals that the Advisory Committee has had to deal with issues concerning the right to self-identification in a number of country opinions, including in Cyprus ACFC/OP/1(2002)4 (see paragraphs 8 and 18-21), Estonia ACFC/OP/1(2002)5 (see paragraph 19), Germany ACFC/OP/1(2002)8 (see paragraphs 19-21) Italy ACFC/OP/1(2002)7 (see paragraphs 18 -21), the Russian Federation ACFC/OP/1(2003)5 (see paragraphs 30-31), Slovakia ACFC/OP/1(2001)1 (see paragraphs 14-16) and Ukraine ACFC/OP/1(2002)10 (see paragraphs 22-23). In all of these cases the Advisory Committee has expressed itself clearly against restrictions on the right to self-identification by persons belonging to national minorities. Notwithstanding that the Advisory Committee has indicated that such restrictions are not compatible with the Framework Convention, the Advisory Committee has been ready to recognise the specific situation surrounding the introduction of such restrictions. For example in the case of Italy, the Advisory Committee after having criticised the system of individual declaration of linguistic affiliation in the province of Bolzano in Trentino-Alto Adige, went on to note that “in Bolzano, the system of allocating posts strictly according to the size of the Italian-speaking, German-Speaking and Ladin communities, has helped to make the participation of these minorities more effective….” (Opinion on Italy, paragraph 66). It can also be mentioned in this respect that the Advisory Committee also mentioned that measures (such as the individual declaration of linguistic affiliation in Bolzano) should “allow for developments over time and not be rigidly set in time” (Opinion on Italy, paragraph 18) indicating that while measures may be relevant for a certain period of time, they should, in due course, be reviewed. In this the Advisory Committee appears to be showing certain sensitivity to special measures. In a similar way the Advisory Committee, when examining the situation in Cyprus, recognised that it could be “inappropriate to initiate a review, at this stage, of the Constitution in terms of national minorities” (paragraph 8), notwithstanding the criticisms made concerning the “constitutional obligation to choose – as a group – once and for all, adherence to one or other of the two communities recognised by the Constitution (the Greek Cypriots and the Turkish Cypriots)” (Opinion on Cyprus, paragraph 18). 


� The Constitution of  “the former Yugoslav Republic of Macedonia” provides one example of a Constitution that indirectly includes such a matter, although it only provides for “free expression of ethnic identity” under Article 8. The Charter of Human and Minority Rights and Civil Liberties of Serbia and Montenegro provides another example in Article 48 “Freedom of expression of national affiliation shall be guaranteed. No one shall be obliged to reveal his her national affiliation.”


� See ECHR judgment in the case Stjerna v Finland (1994) on the right to one’s name. 


�  In this context it can be noted, more generally, that there are certain limitations placed on the application of positive measures. For example in the Explanatory Report of the Framework Convention (concerning Article 4 Paragraphs 1 and 2) it is stated that “Such measures need to be “adequate”, that is in conformity with the proportionality principle, in order to avoid violation of the rights of others as well as discrimination against others. …[and], …that such measures do not extend, in time or in scope, beyond what is necessary in order to achieve the aim of full and effective equality.” This presupposes that the application of positive measures is regularly reviewed.
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