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I.
Background

Pursuant to para. 4 of the part on “Human Rights” of the section on “Rights, Safeguards and Equality of Opportunity” in the Belfast (Good Friday) Agreement (1998), the new Northern Ireland Human Rights Commission (NIHRC) was invited “to consult and to advise on the scope for defining, in Westminster legislation, rights supplementary to those in the European Convention on Human Rights, to reflect the particular circumstances of Northern Ireland, drawing as appropriate on international instruments and experience”, with the express aim of constituting “a Bill of Rights for Northern Ireland”.  In this respect, this section of the Belfast Agreement, in the part on “Economic, Social and Cultural Issues”, makes further express affirmation of “the right to equal opportunity in all social and economic activity, regardless of class, creed, disability, gender or ethnicity”, endorses a broad policy of promotion of “social inclusion”, calls for the “extension and strengthening of anti-discrimination legislation”, and recognises “the importance of respect, understanding and tolerance in relation to linguistic diversity”.  The same section of the Belfast Agreement refers expressly to the Council of Europe’s Framework Convention for the Protection of National Minorities and the European Charter for Regional or Minority Languages.

On this basis, the NIHRC invited the High Commissioner on National Minorities (HCNM) of the Organisation for Security and Co-operation in Europe (OSCE) to share his unique experience, especially legal expertise, relating to the protection of minorities in a variety of situations as a matter of conflict prevention.  With a view to supporting peace and promoting stability and prosperity in Northern Ireland, the HCNM authorised his Senior Legal Adviser to share HCNM experiences and views during an oral exchange with members of an NIHRC working group at a meeting held in Belfast on 16 November 2000.  Subsequent to that exchange, the Office of the HCNM was requested by the NIHRC to clarify one point then raised, to wit: 

Whether as a matter of international law it is necessary to use the term “minority” in the process of incorporating into domestic law international standards for the protection of minorities.

This Note provides the requested clarification on the basis of reference to applicable international instruments, the expressed views of relevant supervisory bodies, and existing State practice.  

II.
Applicable International Instruments

The United Kingdom is a participating State of the OSCE and is to respect all OSCE commitments, including the standards relating to the protection of national minorities as articulated by, inter alia, the 1990 Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE.  The United Kingdom has also ratified (without reservation) the Council of Europe’s 1995 Framework Convention for the Protection of National Minorities and 1992 European Charter for Regional or Minority Languages (for which it has consented to the application of indicated provisions to the Welsh, Scottish-Gaelic and Irish languages).  The United Kingdom is also a State Party to the 1965 International Convention on the Elimination of All Forms of Racial Discrimination, the 1966 International Covenant on Civil and Political Rights, the 1966 International Covenant on Economic, Social and Cultural Rights, and the 1989 Convention on the Rights of the Child, and, as a member of the United Nations, contributed to the elaboration and adoption of the 1992 Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities.  It may be noted also that Ireland is a participating State of the OSCE, has ratified (without reservation) the Council of Europe’s Framework Convention for the Protection of National Minorities and is a member of the United Nations and State Party to the International Convention on the Elimination of All Forms of Racial Discrimination, the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, and the Convention on the Rights of the Child.  

Both the OSCE’s 1990 Copenhagen Document and the Council of Europe’s 1995 Framework Convention (which is expressly based on the 1990 Copenhagen Document
) potentially embrace a variety and number of groups, depending on whether they find themselves in the position of a minority vis-à-vis specific standards of protection in concrete situations.  A full analysis of the applicability of these standards would entail an article-by-article assessment of each instrument – an analysis which has neither been requested from the OSCE High Commissioner on National Minorities nor is necessary to answer the specific question now being addressed.  

It is sufficient here only to emphasise that the United Kingdom has accepted to be bound by the breadth of relevant international standards, has not stipulated any reservations thereto and may thus be said to have committed itself to respect both the full letter and spirit of these instruments in their domestic implementation.  There would appear to be no reason for the authorities to do less with respect specifically to Northern Ireland.

With regard to the issue sought to be clarified in this note, it is to be observed that none of the instruments referred to above stipulates a requirement to use the term “minority” in the process of incorporating into domestic law the relevant international standards. Rather, the United Kingdom’s international obligations and commitments require it to respect and fulfil the relevant standards.  As such, the labeling of rights or intended beneficiaries is less relevant than giving practical effect to the protections internationally guaranteed.
III.
The Views of Relevant Supervisory Bodies

Internationally guaranteed “minority rights”, as part of human rights
, aim to protect all those who would be in a position of disadvantage and vulnerability vis-à-vis the exercise of democratic power which, in each specific situation, is a function of the constitutional order, in particular the distribution of jurisdictional authority. Moreover, the protection under discussion is limited to persons who may be in the position of a minority in relation to matters essentially of culture, language and religion.  Therefore, regardless of the terms employed by States – such as “national minorities”, “nationalities” or “communities” – to describe groups within their societies, international “minority rights” law applies to any persons who belong to a national or ethnic, linguistic or religious group and are not in a position of dominance vis-à-vis the object of protection.

In the context of the United Nations, the case law of the UN Human Rights Committee demonstrates the irrelevance of labels for the protection of persons belonging to minorities for the purposes of Article 27 of the International Covenant on Civil and Political Rights (ICCPR).  The Committee has held that Article 27 applies not only to minorities created by political or international law circumstances, but also to indigenous peoples.  In cases involving so-called “Indians” in Canada
 and the Sami of Scandinavia, the Committee has repeatedly confirmed that persons belonging to groups which may otherwise also be known as “indigenous peoples” may be understood as “ethnic, religious or linguistic minorities” for the purposes of enjoying the rights stipulated in Article 27 of the ICCPR.

In the context of the Council of Europe, the Advisory Committee under the Framework Convention has followed the same approach as the UN Human Rights Committee.  Its reports consistently point out that the Framework Convention protections are available even if groups are not considered or designated “national minorities” by themselves, the authorities, or in domestic legislation.  For example, although some Swedish-speaking Finns in Finland do not consider themselves to constitute a national minority for the purposes of the Framework Convention (and would consequently claim no rights thereunder), the Advisory Committee has concluded that they still may rely on its protections.
  Elsewhere, the Advisory Committee has endorsed the position of Ukraine that, regardless of whether certain groups are under domestic law labeled a “minority” or an “indigenous people”, the Framework Convention applies to them.
  

Rather than relying on the term “national minority” or “minority” tout court to determine the holders of internationally guaranteed minority rights, obligations arising under international law require that the rights apply to persons belonging to any group which is in the position of a minority vis-à-vis the object of protection and each stipulated right.  The Parliamentary Assembly of the Council of Europe and the Advisory Committee under the Framework Convention, as well as the European Commission for Democracy Through Law (also known as the Venice Commission)
, make clear that the Convention’s protections are available to such persons who are in the position of a minority with regard to the specific object of protection, notwithstanding that they may belong to an ethnic or national, linguistic or religious majority in the population of the State as a whole.

For example, the Parliamentary Assembly of the Council of Europe has found in the case of Belgium that persons belonging to a majority in the State as a whole may qualify for minority rights protection when they find themselves outnumbered at the regional or local level.
  The Advisory Committee has stated that the Finnish-speaking population living in the Swedish-speaking province of Åland could be given the possibility to rely on the protection provided by the Framework Convention as far as the issues concerned are within the competence of the Province of Åland.
  Similarly, with regard to Denmark, the Advisory Committee has stated that it cannot a priori be excluded that the Framework Convention could apply to persons of Danish ethnic origin living in home-rule areas dominated by other ethnic groups.
  In short, whether or not a group constitutes a “minority” for the purposes of internationally stipulated protections must be assessed at all levels (i.e. divisions of jurisdiction) where the group may in fact be in need of protection: at the State, regional and local levels.
In addition, the group must be in the position of a minority with regard to their cultural, linguistic or religious identities and equality, as set forth in the international instruments.
  A group need not be in a minority position in every aspect, but only with regard to a single provision of the relevant instrument.  As such, the Advisory Committee has concluded that States should apply the Framework Convention on an article-by-article basis.

IV. State Practice

It is beyond the scope of this note to provide a comprehensive review of State practice, or even a general overview.  Both the breadth of standards and the extent and diversity of practice are such that a scientific study would be required.  Nonetheless, significant examples of recent practice support the conclusion that use of the term “minority” is not required for the incorporation into domestic law of international standards for the protection of minorities.  In particular, some States have found it useful to avoid or do away with the term “minority” since, due to locally prevailing understandings or historical reasons, it carries negative connotations in their societies such that its use would be confusing, counter-productive or ineffective and, thus, undesirable.

One prominent recent case of note is that of the former Yugoslav Republic of Macedonia which, on the basis of the “Framework Agreement” negotiated in Ohrid following organised violence bordering on armed conflict, chose in November 2001 to replace the term “nationalities” with “members of communities” or “citizens belonging in all communities” throughout its Constitution.  The specific motivation for this change of terminology was that the existing term was considered pejorative by some and too divisive in the wake of the recent violence.  This decision was taken in full conformity with the Framework Agreement which was elaborated with the direct involvement of the international community and with reference to the international instruments for the protection of minorities.  Importantly, the Framework Agreement benefited from the direct input and endorsement of the major European human rights and security organisations (i.e. the Council of Europe, the European Union, NATO and the OSCE).

In other contexts, for example in the Russian Federation and Ukraine, States extend domestically the protections of internationally guaranteed “minority rights” to groups not labeled “minorities”.  Specifically, the Russian Federation extends internationally guaranteed minority rights to a variety of groups who finally they summarise as “all ethnic groups (national minorities, indigenous and small peoples etc.).”
  As already noted, a similar practice exists in Ukraine in respect of which the Advisory Committee has concurred with the view of both “the Government and a number of representatives of the Crimean Tatars” regarding the application of the Framework Convention to a group of persons “constituting an indigenous people”.
  Taking into account also the position of the Russian minority in Ukraine (whose members do not all like the use of the term “national minority” applied to them) and the large number of ethnic Ukrainians whose mother tongue is Russian, the Advisory Committee has concluded that such “factors need to be taken into account when the authorities take measures to implement the Framework Convention and they also need to be reflected in the terminology used.”
 

Most relevantly, it is the practice of the United Kingdom to apply the Framework Convention domestically to “racial groups” as defined in the Race Relations Act (1976) or included thereunder pursuant to domestic judicial interpretation, i.e. the Scots, Irish and Welsh by virtue of their national origin, and, on a case-by-case basis, also the Roma/Gypsies as well as Irish Travellers (defined as a racial group for the purposes of the Race Relations (Northern Ireland) Order (1997)), Sikhs and Jews.  This inclusive and evolving practice has been strongly welcomed by the Advisory Committee under the Framework Convention.
  

V.
Conclusion
International law does not require States, when implementing their minority rights obligations, to use any particular term, such as “national minority” or, simply, “minority”.  Indeed, in practice some States have found it desirable and effective exactly not to use the term “national minority”, “minority” or similar terms.  International law requires only that States give effect, at every jurisdictional level, to their obligations to protect the rights of persons belonging to national or ethnic, linguistic or religious groups who are in a minority position vis-à-vis a specifically stipulated object of protection and right.  

� See the preamble of the Framework Convention.  This follows the Declaration of the Heads of State and Government of the member States of the Council of Europe adopted in Vienna on 9 October 1993 (see Appendix II).


� In this respect, Article 1 of the Framework Convention provides as follows: “The protection of national minorities and of the rights and freedoms of persons belonging to those minorities forms an integral part of the international protection of human rights, and as such falls within the scope of international co-operation.” 


� While in the Canadian context several other terms (such as “First Nations”) are used to describe all or specific parts of the subject population, the principal legislation employs the term “Indian”; see the “Indian Act” (R.S. 1985, c. I-5).


� See Lovelace v. Canada, Communication No. 24/1977; Lubicon Lake Band v. Canada, Communication No. 167/1984; and Kitok v. Sweden, Communication No. 197/1985.  In none of these cases did the respondent State contest the applicability of Article 27 on the basis that the applicants did not constitute intended beneficiaries, notwithstanding that under the relevant domestic law the applicants were not designated “minorities”.


� Advisory Committee, Opinion on Finland, 22 September 2000, ACFC/INF/OP/I(2001)002, para. 16.


� Advisory Committee, Opinion on Ukraine, 1 March 2002, ACFC/INF/OP/I(2002)010, para. 19 (“[…] the recognition of a group of persons as constituting an indigenous people does not exclude persons belonging to that group from benefiting from protection afforded by the Framework Convention.”).


� See Venice Commission, “Opinion on possible groups of persons to which the Framework Convention for the Protection of National Minorities could be applied in Belgium”, 8 March 2002, CDL-AD(2002)1, paras. 15-16.


� See, e.g., Council of Europe Parliamentary Assembly Resolution 1301 (2002), “Protection of minorities in Belgium,” para. 13-14.


� Advisory Committee, Opinion on Finland, 22 September 2000, ACFC/INF/OP/I(2001)002, para. 17.


� Advisory Committee, Opinion on Denmark, 22 September 2000, ACFC/INF/OP/I(2001)005, para. 21.


� With regard to the object of maintaining, developing and preserving identity, see, e.g., the preamble and Article 5(1) of the Framework Convention.  With regard to the object of equality, see, e.g., Article 4(2) of the Framework Convention.


� See, e.g., the following reports of the Advisory Committee: Opinion on the United Kingdom, 30 November 2001, ACFC/INF/OP/I(2002)006, para. 17 (“The Advisory Committee is of the opinion that it would be possible to consider the inclusion of persons belonging to these groups [referring, inter alia, to Muslims and the Cornish, to whom the UK has not yet extended Framework Convention protections] in the application of the Framework Convention on an article-by-article basis and takes the view that the United Kingdom authorities should consider this issue in consultation with those concerned.”); Opinion on Denmark, 22 September 2000, ACFC/INF/OP/I(2001)005, para. 24; and Opinion on San Marino, 27 November 2001, ACFC/INF/OP/I(2001)007, para 14.


� See, Report Submitted by the Russian Federation Pursuant to Article 25, Paragraph 1 of the Framework Convention for the Protection of National Minorities, Received 8 March 2000, ACFC/SR(1999)015, p. 11.


� See supra, note 6.


� Advisory Committee, Opinion on Ukraine, 1 March 2002, ACFC/INF/OP/I(2002)010, para. 20.


� Advisory Committee, Opinion on the United Kingdom, 30 November 2001, ACFC/INF/OP/I(2002)006, para. 14.





